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This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 
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customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 
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TENNESSEE CODE ANNOTATED 


TITLE 69 
WATERS, WATERWAYS, DRAINS AND LEVEES 


Chapter 
3. Water Pollution Control. 
Part 1. Water Quality Control Act 
6. Watershed Districts. 
7. Water Management. 
Part 2. Inter-basin Water Transfers 
Part 3. Tennessee Water Resources Information Act 
9. Boating Regulation. 
Part 2. Boating Safety 


CHAPTER 3 
WATER POLLUTION CONTROL 


Part 1. Water Quality Control Act 


Section 

69-3-103. Part definitions. 

69-3-104. Board of water quality, oil, and gas. 

69-3-105. Duties and authority of the board. 

69-3-108. Permits. 

69-3-116. Damages to the state. 

69-3-135. Request for hearing. 

69-3-138. Timber harvesting. 

69-3-139. Stop work orders for coal surface mining operations. 
69-3-146. Stop-work order for rock harvesting operations. 


PART 1 
WATER QUALITY CONTROL ACT 


69-3-103. Part definitions. 


As used in this part, unless the context otherwise requires: 


(1) “Administrator” means the administrator, or head by whatever name, 


of the United States environmental protection agency; 


(2) “Animal feeding operation” means a lot or facility, other than an 
aquatic animal production facility, where the following conditions are met: 
(A) Animals, other than aquatic animals, have been, are, or will be 
stabled or confined and fed or maintained for a total of forty-five (45) days 


or more in any twelve-month period; and 


(B) Crops, vegetation, forage growth, or post-harvest residues are not 
sustained in the normal growing season over any portion of the lot or 


facility; 
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(3) “Areawide waste treatment management plan” means a plan that has 
been approved by the administrator pursuant to § 208 of the Federal Water 
Pollution Control Act, Public Law 92-500 (33 U.S.C. § 1288); 

(4) “Board” means the board of water quality, oil and gas, created in 
§ 69-3-104; 

(5) “Boat” means any vessel or watercraft moved by oars, paddles, sails or 
other power mechanism, inboard or outboard, or any vessel or structure 
floating upon the water whether or not capable of self-locomotion, including, 
but not limited to, houseboats, barges, docks, and similar floating objects; 

(6) “Commissioner” means the commissioner of environment and conser- 
vation or the commissioner’s duly authorized representative and, in the 
event of the commissioner’s absence or a vacancy in the office of commis- 
sioner, the deputy commissioner; 

(7) “Construction” means any placement, assembly, or installation of 
facilities or equipment, including: contractual obligations to purchase such 
facilities or equipment, at the premises where such equipment will be used, 
including preparation work at such premises; > 

(8) “Department” means the department of environment and 
conservation; 

(9) “Director” means the director of the division of water management of 
the department; 

(10) “Discharge of a pollutant,” “discharge of pollutants,” and “discharge,” 
when used without qualification, each refer to the addition of pollutants to 
waters from a source; 

(11) “Division” means the division of water management; 

(12) “Effluent limitation” means any restriction, established by the board 
or the commissioner, on quantities, rates and concentrations of chemical, 
physical, biological, and other constituents that are discharged into waters 
or adjacent to waters; 

(13) “Forestry best management practices” means those land and water 
resource conservation measures that prevent, limit, or eliminate water 
pollution for forest resource management purposes, as provided in rules 
promulgated in this part in accordance with § 11-4-301(d)(18). Until those 
rules are effective, “forestry best management practices” will be those that 
have been developed by the division of forestry of the department of 
agriculture. The commissioner of agriculture shall specifically identify these 
interim forestry best management practices prior to September 1, 2000; 

(14) “Industrial user” means those industries identified in the standard 
industrial classification manual, bureau of the budget, 1967, as amended 
and supplemented, under the category “Division D — Manufacturing” and 
such other classes of significant waste producers as the board or commis- 
sioner deems appropriate; 

(15) “Industrial wastes” means any liquid, solid, or gaseous substance, or 
combination thereof, or form of energy including heat, resulting from any 
process of industry, manufacture, trade, or business or from the development 
of any natural resource; | 

(16) “Liquid waste management system” means a waste management 
system that collects, stores, or land applies manure in a liquid, flowable 
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form; 

(17) “Local administrative officer” means the chief administrative officer 
of a pretreatment agency that has adopted and implemented an approved 
pretreatment program pursuant to this part and 33 U.S.C. § 1251 et seq. 
and 40 CFR 4038.1 et seq.; 

(18) “Local hearing authority” means the administrative board created 
pursuant to an approved pretreatment program that is responsible for the 
administration and enforcement of that program and §§ 69-3-123 — 
69-3-129; 

(19) “Member” means a member of the board of water quality, oil and gas; 

(20) “Municipal separate storm sewer system” means a municipal sepa- 
rate storm sewer system as defined in the Clean Water Act (33 U.S.C. § 1251 
et seq.), and the rules promulgated thereunder; 

(21) “New source” means any source, the construction of which is com- 
menced after the publication of state or federal regulations prescribing a 
standard of performance applicable to such source; 

(22) “Obligate lotic aquatic organisms” means organisms that require 
flowing water for all or almost all of the aquatic phase of their life cycles; 

(23) “Operator” as used in the context of silvicultural activities, means 
any person who conducts or exercises control over any silvicultural activi- 
ties; provided, however, that the term “operator” does not include an owner 
if the silvicultural activities are being conducted by an independent 
contractor; 

(24) “Other wastes” means any and all other substances or forms of 
energy, with the exception of sewage and industrial wastes, including, but 
not limited to, decayed wood, sand, garbage, silt, municipal refuse, sawdust, 
shavings, bark, lime, ashes, offal, oil, hazardous materials, tar, sludge, or 
other petroleum byproducts, radioactive material, chemicals, heated sub- 
stances, dredged spoil, solid waste, incinerator residue, sewage sludge, 
munitions, biological materials, wrecked and discarded equipment, rock, 
and cellar dirt; 

(25) “Owner” as used in the context of silvicultural activities, means any 
person or persons that own or lease land on which silvicultural activities 
occur or own timber on land on which silvicultural activities occur; 

(26) “Owner or operator” means any person who owns, leases, operates, 
controls, or supervises a source; 

(27) “Person” means any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, state and federal 
agencies, municipalities or political subdivisions, or officers thereof, depart- 
ments, agencies, or instrumentalities, or public or private corporations or 
officers thereof, organized or existing under the laws of this or any other 
state or country; 

(28) “Pollutant” means sewage, industrial wastes, or other wastes; 

(29) “Pollution” means such alteration of the physical, chemical, biologi- 
cal, bacteriological, or radiological properties of the waters of this state, 
including, but not limited to, changes in temperature, taste, color, turbidity, 
or odor of the waters that will: 

(A) Result or will likely result in harm, potential harm or detriment to 
the public health, safety, or welfare; 
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(B) Result or will likely result in harm, potential harm or detriment to 
the health of animals, birds, fish, or aquatic life; 

(C) Render or will likely render the waters substantially less useful for 
domestic, municipal, industrial, agricultural, recreational, or other rea- 
sonable uses; or 

(D) Leave or likely leave the waters in such condition as to violate any 
standards of water quality established by the board; 

(30) “Pretreatment agency” means the owner of a publicly owned treat- 
ment works permitted pursuant to this part that is required by its permit to 
adopt and enforce an approved pretreatment program that complies with 
this part and 33 U.S.C. § 1251 et seq. and 40 CFR 403.1 et seq.; 

(31) “Pretreatment program” means the rules, regulations, and/or ordi- 
nances of a pretreatment agency regulating the discharge and treatment of 
industrial waste that complies with this part and 33 U.S.C. § 1251 et seq. 
and 40 CFR 403.1 et seq.; 

(32) “Qualified local program” means a municipal separate storm sewer 
system that has been approved as such by the department pursuant to this 
part; 

(33) “Regional administrator” means the regional administrator of the 
United States environmental protection agency whose region includes 
Tennessee, or any person succeeding to the duties of this official; 

(34) “Schedules of compliance” means a schedule of remedial measures 
including an enforceable sequence of actions or operations leading to 
compliance with an effluent limitation, condition of a permit, other limita- 
tion, prohibition, standard, or regulation; 

(35) “Sewage” means water-carried waste or discharges from human 
beings or animals, from residences, public or private buildings, or industrial 
establishments, or boats, together with such other wastes and ground, 
surface, storm, or other water as may be present; 

(36) “Sewerage system” means the conduits, sewers, and all devices and 
appurtenances by means of which sewage and other waste is collected, 
pumped, treated, or disposed; | 

(37) “Silvicultural activities” means those forest management activities 
associated with the harvesting of timber and including, without limitation, 
the construction of roads and trails; 

(38) “Source” means any activity, operation, construction, building, struc- 
ture, facility, or installation from which there is or may be the discharge of 
pollutants; 

(39) “Standard of performance” means a standard for the control of the 
discharge of pollutants that reflects the greatest degree of effluent reduction 
that the commissioner determines to be achievable through application of 
the best available demonstrated control technology, processes, operating 
methods, or other alternatives, including, where practicable, a standard 
permitting no discharge of pollutants; 

(40) “Stop work order” means an order issued by the commissioner of 
environment and conservation requiring the operator to immediately cease 
part or all silvicultural activities; 

(41) “Stream” means a surface water that is not a wet weather 
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conveyance; 

(42) “Toxic effluent limitation” means an effluent limitation on those 
pollutants or combinations of pollutants, including disease-causing agents, 
which after discharge and upon exposure, ingestion, inhalation or assimila- 
tion into any organism, either directly from the environment or indirectly by 
ingestion through food chains, will, on the basis of available information, 
cause death, disease, behavioral abnormalities, cancer, genetic mutations, 
physiological malfunctions, including malfunctions in reproduction, or 
physical deformations, in such organisms or their offspring; 

(43) “Variance” means an authorization issued to a person by the com- 
missioner that would allow that person to cause a water quality standard to 
be exceeded for a limited time period without changing the standard; 

(44) “Watercourse” means a man-made or natural hydrologic feature with 
a defined linear channel that discretely conveys flowing water, as opposed to 
sheet-flow; 

(45) “Waters” means any and all water, public or private, on or beneath 
the surface of the ground, that are contained within, flow through, or border 
upon Tennessee or any portion thereof, except those bodies of water confined 
to and retained within the limits of private property in single ownership that 
do not combine or effect a junction with natural surface or underground 
waters; and 

(46) “Wet weather conveyance” means, notwithstanding any other law or 
rule to the contrary, man-made or natural watercourses, including natural 
watercourses that have been modified by channelization: 

(A) That flow only in direct response to precipitation runoff in their 
immediate locality; 

(B) Whose channels are at all times above the groundwater table; 

(C) That are not suitable for drinking water supplies; and 

(D) In which hydrological and biological analyses indicate that, under 
normal weather conditions, due to naturally occurring ephemeral or low 
flow there is not sufficient water to support fish, or multiple populations of 
obligate lotic aquatic organisms whose life cycle includes an aquatic phase 
of at least two (2) months. 


History. Compiler’s Notes. 

Acts 1971, ch. 164, § 3; 1977, ch. 366, § 1; Acts 2021, ch. 548, § 1 repealed act sections 
T.C.A., § 70-326; Acts 1984, ch. 804, § 1; 1987, 1-43 of chapter 839 of the Public Acts of 2018. 
ch. 111, § 1; 1988, ch. 688, §§ 2, 6; 1992, ch. That act had provided for the contingent 
693, § 1; 1998, ch. 735, § 1; 2000, ch. 680,§ 1; amendment of this section; however, that 
2009, ch. 464, § 1; 2012, ch. 1019,§ 1;2017,ch. amendment did not take effect, 

293; §°1; 2018, ch. 523, §§ 1, 3; 2018, ch. 839, 
§§ 25, 26. 


69-3-104. Board of water quality, oil, and gas. 


(a)(1) There is hereby created and established the Tennessee board water 
quality, oil, and gas, referred to as the “board” in this part, which shall be 
composed of twelve (12) members as follows: 
(A) The commissioner of environment and conservation, who shall be 
the chair of the board; 
(B) The commissioner of health; 
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(C) The commissioner of agriculture; and 
(D) Nine (9) citizen members appointed by the governor for terms of 
four (4) years. 

(2) Each ex officio member may, by official order filed with the director, 
designate a representative from such member’s staff who shall have the 
powers and be subject to the duties and responsibilities of the ex officio 
member designating the representative, except that the representative 
designated by the commissioner of environment and conservation shall not 
serve as chair. 

(3) The board shall annually elect a vice chair from among its members, 
who shall preside over all meetings at which the chair is not present. 

(4)(A) The citizen members of the board shall be appointed as follows: 

(i) One (1) of the nine (9) citizen members shall be from the public- 
at-large. The public member’s occupation shall not be in the same 
primary area of interest as any other citizen member of the board; 

(ii) One (1) member shall represent environmental interests and may 
be appointed from lists of qualified persons submitted by interested 
conservation groups including, but not limited to, the Tennessee conser- 
vation league; 

(111) One (1) member shall represent counties and may be appointed 
from lists of qualified persons submitted by interested county services 
groups including, but not limited to, the County Services Association; 

(iv) One (1) member shall represent agricultural interests and may 
be appointed from lists of qualified persons submitted by interested 
farm business groups including, but not limited to, the Tennessee Farm 
Bureau; 

(v) One (1) member shall represent the municipalities of the state 
and may be appointed from lists of qualified persons submitted by 
interested municipal groups including, but not limited to, the Tennessee 
Municipal League; 

(vi) One (1) member shall represent small generators of water pollu- 
tion and may be appointed from lists of qualified persons submitted by 
interested automotive groups including, but not limited to, the Tennes- 
see Automotive Association; 

(vii) One (1) member shall represent manufacturing industries and 
have current full-time employment with a manufacturing concern in 
Tennessee, shall hold a college degree in engineering or the equivalent, 
and shall have at least eight (8) years of combined technical training and 
experience in national pollutant discharge elimination system (NPDES) 
permit compliance and management of wastewater or water treatment 
facilities, and may be appointed from lists of qualified persons submit- 
ted by interested business groups including, but not limited to, the 
Tennessee Chamber of Commerce and Industry; 

(viii) One (1) member shall represent the oil and gas industry; and 

(ix) One (1) member shall represent oil or gas property owners. 

(B) The governor shall consult with the interested groups described in 
subdivision (a)(4)(A) to determine qualified persons to fill the citizen 
member positions on the board. 
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(5) Each appointive member shall be a resident and domiciliary of this 
state. 

(6) No member shall be appointed, unless at the time of the member’s 
appointment, the member or the member’s employer is in compliance with 
this part as certified by the commissioner. 

(7) The three (3) ex officio members shall hold their positions on the board 
throughout their respective terms and until the appointment of their 
successors as such. 

(8) All appointments of citizen members shall be for a full four-year term. 

(9) Any appointive member who is absent from three (3) consecutive, 
regularly scheduled meetings shall be removed from the board by the 
governor. 

(10) Upon the death, resignation, or removal of any appointive member, 
the governor shall appoint some person representing the same area of 
interest as the member whose position has been vacated to fill the unexpired 
term of such member. 

(11) Appointive members shall continue to serve until a successor has 
been appointed. 

(12) In making appointments to the board, the governor shall strive to 
ensure that at least one (1) person appointed to serve on the board is sixty 
(60) years of age or older and that at least one (1) person appointed to serve 
on the board is a member of a racial minority. 

(13)(A) Notwithstanding subdivision (a)(8), the terms of the appointive 

members of the board serving on July 1, 2014, shall terminate as follows: 

(i) The terms of the members appointed under subdivisions 
(a)(4)(A)G) and (ii) shall terminate on September 30, 2016; 

(ii) The terms of the members appointed under subdivisions 
(a)(4)(A)Gi1) and (iv) shall terminate on September 30, 2017; 

(iii) The terms of the members appointed under subdivisions 
(a)(4)(A)(v) and (vi) shall terminate on September 30, 2018; and 

(iv) The terms of the members appointed under subdivisions 
(a)(4)(A)(vii), (viii) and (ix) shall terminate on September 30, 2019. 
(B) The terms of all members appointed for terms beginning after 

September 30, 2016, shall be for four (4) years. 

(b)(1) The state shall ensure that those members of the board who do not 
receive, or during the previous two (2) years have not received, a significant 
portion of their income directly or indirectly from permit holders or appli- 
cants for a permit shall hear all appeals on permit matters. If the chair is not 
eligible to hear any permit matter, the members of the board shall select a 
member by majority vote to serve as chair. An ex officio member of the board 
who is not eligible to hear a permit matter shall designate a representative 
to serve on the board for that purpose in accordance with subsection (a). 
Board member participation in permit matters shall also be in accordance 
with the Uniform Administrative Procedures Act, compiled in title 4, chapter 
5, part 3, in addition to the provisions set forth in subdivisions (b)(2)-(6) and 
subsection (h). 

(2) For the purposes of this section, “significant portion of their income” 
means ten percent (10%) of gross personal income for a calendar year, except 
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that it means fifty percent (50%) of gross personal income for a calendar year 

if the recipient is over sixty (60) years of age and is receiving such portion 

pursuant to retirement, pension, or similar arrangement. 

(3) For the purposes of this section, “permit holders or applicants for a 
permit” does not include any department or agency of the state. 

(4) For the purposes of this section, “income” includes retirement benefits, 
consultant fees, and stock dividends. 

(5) For the purposes of this section, income is not received “directly or 
indirectly from permit holders or applicants for a permit” where it is derived 
from mutual fund payments, or from other diversified investments over 
which the recipient does not know the identity of the primary sources of 
income. If members other than the ex officio members are not qualified, then 
the seven (7) citizen members who are not ex officio members shall select, by 
agreement, qualified temporary replacements to serve for the duration of 
any proceeding before the board. » 

(6) For the purposes of this subsection (b), “permit” means national 
pollutant discharge elimination system (NPDES) permit. 

(c) Each member of the board, other than the ex officio member, shall be 
entitled to be paid fifty dollars ($50.00) for each day actually and necessarily 
employed in the discharge of official duties, and each member shall be entitled 
to receive the amount of such member’s traveling and other necessary 
expenses actually incurred while engaged in the performance of any official 
duties when so authorized by the board, but such expenses shall be made in 
accordance with the comprehensive state travel regulations promulgated by 
the commissioner of finance and administration and approved by the attorney 
general and reporter. 

(d) The board shall have two (2) regularly scheduled meetings each year, one 
(1) in October and one (1) in April. Special meetings may be called by the chair 
at any time and shall be called as soon as possible by the chair on the written 
request of two (2) members. Regular meetings of the panel shall be held as 
necessary to review permit matters. All members shall be duly notified by the 
technical secretary of the time and place of any regular or special meeting at 
least five (5) days in advance of such meeting. The majority of the board 
constitutes a quorum and the concurrence of a majority of those present and 
voting in any matter within its duties shall be required for a determination of 
matters within its jurisdiction. 

(e) The board shall keep complete and accurate records of the proceedings of 
all their meetings, a copy of which shall be kept on file in the office of the 
director and open to public inspection. 

(f) The director shall serve as the technical secretary of the board. In that 
capacity, the member shall report the proceedings of the board pursuant to 
§ 69-3-110 and perform such other duties as the board may require. 

(g)(1) If the board incurs a vacancy, it shall notify the appointing authority 

in writing within ninety (90) days after the vacancy occurs. All vacancies on 

the board, other than ex officio members, shall be filled by the appointing 
authority within ninety (90) days of receiving written notice of the vacancy 
and of providing sufficient information for the appointing authority to make 
an informed decision in regard to filling such vacancy. If such sufficient 
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information has been provided and the board has more than one (1) vacancy 
that is more than one hundred eighty (180) days in duration, such board 
shall report to the house of representatives and senate government opera- 
tions committees why such vacancies have not been filled. 

(2) If more than one half (2) of the positions on the board are vacant for 
more than one hundred eighty (180) consecutive days, the board shall 
terminate, provided that such board shall wind up its affairs pursuant to 
§ 4-29-112. If the board is terminated pursuant to this subdivision (g)(2), it 
shall be reviewed by the evaluation committees pursuant to the Uniform 
Administrative Procedures Act before ceasing all its activities. Nothing in 
this section shall prohibit the general assembly from continuing, restructur- 
ing, or reestablishing the board. 

(h) No member of the board shall participate in making any decision upon 
a permit or upon a case in which the municipality, firm or organization which 
the member represents, or by which the member is employed, or in which the 
member has a direct substantial financial interest, is involved. 


History. 2012, ch. 986, §§ 26-28; 2014, ch. 624, §§ 3, 
Acts 1971, ch. 164, § 4; 1971, ch. 386, § 1; 6-8; 2018, ch. 839, §§ 27-29. 

192.202. CON. So leaoiG, Coo S00, So 1125); 

1977, ch. 366, § 1; 1979, ch. 422, § 18; T.C.A., Compiler’s Notes. 

§ 70-327; Acts 1984, ch. 804, § 2; 1988, ch. Acts 2021, ch. 548, § 1 repealed act sections 

1013, § 72; 1991, ch. 117, § 4; 1992, ch. 693, 1-43 of chapter 839 of the Public Acts of 2018. 

§ 3; 1994, ch. 610, §§ 6, 7, 8; 1994, ch. 628, That act had provided for the contingent 

§§ 3-6; 1995, ch. 155, § 1; 1996, ch. 728, amendment of this section; however, that 

§§ 4-8; 2000, ch. 835, § 6; 2005, ch. 85, §§ 1-4; amendment did not take effect. 


69-3-105. Duties and authority of the board. 


(a)(1) The board has and shall exercise the power, duty, and responsibility to 
establish and adopt standards of quality for all waters of the state. 

(2) The general assembly recognizes that, due to various factors, no single 
standard of quality and purity is applicable to all waters of the state or to 
different segments of the same waters. It also recognizes the suitability of 
certain geologic formations for the placement of fluids and other substances 
through underground injection; provided, that adequate protection can be 
afforded the geologic formations. The board shall classify all waters of the 
state and adopt water quality standards pursuant to such classifications. 
Such classifications shall be made in accordance with the declaration of 
policy and purpose in § 69-3-102. In preparing the classification of waters 
and the standards of quality mentioned above, the board shall give consid- 
eration to: 

(A) The size, depth, surface area covered, volume, direction and rate of 
flow, stream gradient, and temperature of the water; 

(B) The character of the land bordering, overlying or underlying the 
waters of the state and its particular suitability for particular uses, with 

a view to conserving the value of that land, encouraging the most 

appropriate use of the same for economic, residential, agricultural, indus- 

trial, recreational and conservation purposes; 
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(C) The past, present, and potential uses of the waters for transporta- 
tion, domestic and industrial consumption, recreation, fishing and fish 
culture, fire prevention, the disposal of sewage, industrial and other 
wastes, and other possible uses. 

(3) The state water quality plan provided for in subsection (e) shall 
contain standards of quality and purity for each of the various classes of 
water in accordance with the best interests of the public. In preparing such 
standards, the board shall give due consideration to all physical, chemical, 
biological, bacteriological, or radiological properties that may be necessary 
for preserving the quality and purity of the waters of the state. 

(4) The board may amend and revise such standards and classifications, 
including revisions to improve and upgrade the quality of water. 

(b) The board has and shall exercise the power, duty, and responsibility to 
adopt, modify, repeal, promulgate after due notice and enforce rules and 
regulations that the board deems necessary for the proper administration of 
this part, the prevention, control, and abatement of pollution, or the modifi- 
cation of classifications and the upgrading of the standards of quality in 
accordance with subsection (a). 

(c) The board has and shall exercise the power, duty, and responsibility to 
adopt, modify, repeal, and promulgate, after due notice, all necessary rules and 
regulations for the purpose of controlling the discharge of sewage, other 
wastes, and other substances from any boats. 

(d) Prior to classifying or reclassifying waters of the state, or adopting, 
amending, or revising standards of quality for waters of the state, or promul- 
gating, adopting, modifying, or repealing rules and regulations, or adopting, 
amending, or revising water quality plans, or area-wide waste treatment 
plans, the board shall conduct, or cause to be conducted, public hearings in 
connection therewith. Notice of any public hearing shall be given not less than 
thirty (30) days before the date of such hearing and shall state the date, time, 
and place of hearing, and the subject of the hearing. Any such notice shall be 
published at least once in one (1) newspaper of general public circulation 
circulated within the area of the state in which the water affected is located. 
Any person within the area of the state in which the water affected is located 
may contact the board and request to be placed on a notification registry, which 
includes such person’s full name, mailing address, and telephone number. The 
board shall notify in writing all persons on such notification registry as to the 
date, time, and place of hearing, and the subject of the hearing, ten (10) days 
before the hearing. Any person who desires to be heard relative to water 
quality matters at any such public hearing shall give notice thereof in writing 
to the board on or before the first date set for the hearing. The board is 
authorized to set reasonable time limits for the oral presentation of views by 
any person at any such public hearing. 

(e)(1) The board has and shall exercise the power, duty, and responsibility to 

proceed without delay to formulate and adopt a state water quality plan, 

which shall consist of the following: 

(A) Water quality standards as outlined in subsection (a); 

(B) Water quality objectives for planning and operation of water re- 
source development projects, for water quality control activities, and for 
the improvement of existing water quality; 
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(C) Other principles and guidelines deemed essential by the board of 
water quality, oil and gas; and 

(D) A program of implementation for those waters that do not presently 
meet established water quality standards. 

(2) The state water quality plan shall be reviewed at least biennially and 
may be revised. During the process of formulating or revising the state water 
quality plan, the board shall consult with and carefully evaluate the 
recommendations of concerned federal, state, and local agencies. 

(f) The board has and shall exercise the power, duty, and responsibility to: 

(1) Hear appeals as specified in subsection (i) from administrative judges’ 
orders assessing penalties or damages, or Pees denying, revoking or 
modifying a permit; and 

(2) Affirm, modify, or revoke such orders, as specified in subsection (i). 
(g) The board has and shall exercise the power, duty, and responsibility to 

require the technical secretary to carry out surveys, research, and investiga- 
tions into all aspects of water use and water quality. 

(h)(1) The board has and shall exercise the power, duty, and responsibility to 

adopt, modify, repeal, and promulgate all necessary rules and regulations for 

the purpose of establishing and administering a comprehensive permit 
program that will enable the department of environment and conservation 
to be designated by the United States environmental protection agency as 
authorized to issue permits under the national pollutant discharge elimina- 
tion system (NPDES) established by § 402 of the Federal Water Pollution 

Control Act, P.L. 92-500 (33 U.S.C. § 1342). 

(2) Such rules and regulations shall include provisions for: 

(A) Forms and procedures for permit applications; 

(B) Public notice and opportunity for public hearing on permit applica- 
tions; 

(C) Promulgation and application in permits of effluent standards and 
limitations, water quality standards, schedules of compliance, and such 
other terms and conditions as are necessary to implement this part; 

(D) Monitoring and inspecting effluent discharges or treatment facili- 
ties and recording and reporting the results; 

(E) Enforcement of this part, rules and regulations promulgated under 
it, and the terms and conditions of permits; and 

(F) Adoption and enforcement of permits that have been issued by the 
United States environmental protection agency pursuant to § 402 of the 
Federal Water Pollution Control Act, P.L. 92-500. 

(i) A petition for permit appeal may be filed by the permit applicant or by 
any aggrieved person who participated in the public comment period or gave 
testimony at a formal public hearing whose appeal is based upon any of the 
issues that were provided to the commissioner in writing during the public 
comment period or in testimony at a formal public hearing on the permit 
application. Additionally, for those permits for which the department gives 
public notice of a draft permit, any permit applicant or aggrieved person may 
base a permit appeal on any material change to conditions in the final permit 
from those in the draft, unless the material change has been subject to 
additional opportunity for public comment. Any petition for permit appeal 
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under this subsection (i) shall be filed with the board within thirty (30) days 
after public notice of the commissioner’s decision to issue or deny the permit. 
Notwithstanding § 4-5-223 or § 69-3-118(a), or any other law to the contrary, 
this subsection (i) and the established procedures of Tennessee’s antidegrada- 


tion statement, found in the rules promulgated by the department, shall be the 


exclusive means for obtaining administrative review of the commissioner’s 
issuance or denial of a permit. When such a petition is timely filed, the 
procedure for conducting the contested case shall be in accordance with 
§ 69-3-110(a). 

(j) The board has and shall exercise the power, duty, and responsibility to 
adopt, modify, repeal, and promulgate all necessary rules and regulations that 
the board deems necessary relating to the underground placement of fluids and 
other substances that do or may affect the waters of the state. 

(k)(1) Notwithstanding any other provisions of this title to the contrary, 
waters that are in areas of swamped-out bottomland hardwoods or 
swamped-out cropland shall be classified as protective of wildlife and 
humans that may come into contact with them, and shall maintain stan- 
dards applicable to all downstream waters, but shall not be classified for the 
protection of fish and aquatic life. 

(2) As used in this subsection (k): 

(A) “Swamped-out bottomland hardwood” means an area subject to 
inundation or ponding of surface water that has resulted, or is resulting, 

in timber mortality or stress. The term does not include areas with a 

dominance of cypress or tupelo gum trees or areas in which the majority of 

the timber died prior to 1970; and 

(B) “Swamped-out cropland” means an area that was previously in row 
crop cultivation or pasture, but can no longer be used for such purpose due 
to inundation or ponding of surface water. “Swamped-out cropland” does 
not include wetland areas that have not been cultivated or in pasture since 

1970 because of inundation or ponding of surface water. 

(/)(1) The board shall promulgate rules creating a system of incentives for 

_alternatives to discharges to surface waters, such as land application and 
beneficial reuse of the wastewater. 

(2) For the purpose of this subsection (J), “system of incentives” includes 
regulatory flexibility recognizing increased environmental performance and 
enhanced water quality under specified permitted activities through permit 
conditions pursuant to duly promulgated rules. 

(m) The commissioner shall develop and submit to the board proposed rules 
necessary for accurate and consistent wet weather conveyance determinations. 
These rules shall include at a minimum: 

(1) Standard procedures for making stream and wet weather conveyance 
determinations that take into consideration biology, geology, geomorphology, 
precipitation, hydrology and other scientifically based principles; and 

(2) A certification program for department staff and other persons who 
wish to become certified hydrologic professionals. 


History. 1988, ch. 688, §§ 4, 8; 1991, ch. 123, § 1; 1992, 
Acts 1971, ch. 164, § 5; 1977, ch. 366, § 1; ch. 693, § 1; 1998, ch. 643, § 1; 2005, ch. 355, 
T.C.A., § 70-328(a); Acts 1984, ch. 804, § 3; § 1; 2007, ch. 362, § 36; 2009, ch. 271, § 2; 
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2009, ch. 464, § 3; 2013, ch. 181, §§ 138, 14; 
2018, ch. 839, § 30; 2021, ch. 263, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 548, § 1 repealed act sections 
1-43 of chapter 839 of the Public Acts of 2018. 
That act had provided for the contingent 
amendment of this section; however, that 
amendment did not take effect. 


69-3-108 


Amendments. 

The 2021 amendment added (/)(2) and redes- 
ignated the existing provisions of (J) as (J)(1); 
and in (/)(1), substituted “shall promulgate” for 
“has and shall exercise the power to adopt.” 


Effective Dates. 
Acts 2021, ch. 263, § 2. April 28, 2021. 


69-3-108. Permits. 


(a) Every person who is or is planning to carry on any of the activities 
outlined in subsection (b), other than a person who discharges into a publicly 
owned treatment works or who is a domestic discharger into a privately owned 
treatment works, or who is regulated under a general permit as described in 
subsection (/), shall file an application for a permit with the commissioner or, 
when necessary, for modification of such person’s existing permit. 

(b) It is unlawful for any person, other than a person who discharges into a 
publicly owned treatment works or a person who is a domestic discharger into 
a privately owned treatment works, to carry out any of the following activities, 
except in accordance with the conditions of a valid permit: 

(1) The alteration of the physical, chemical, radiological, biological, or 
bacteriological properties of any waters of the state; 

(2) The construction, installation, modification, or operation of any treat- 
ment works, or part thereof, or any extension or addition thereto; 

(3) The increase in volume or strength of any wastes in excess of the 
permissive discharges specified under any existing permit; 

(4) The development of a natural resource or the construction, installa- 
tion, or operation of any establishment or any extension or modification 
thereof or addition thereto, the operation of which will or is likely to cause an 
increase in the discharge of wastes into the waters of the state or would 
otherwise alter the physical, chemical, radiological, biological or bacterio- 
logical properties of any waters of the state in any manner not already 
lawfully authorized; 

(5) The construction or use of any new outlet for the discharge of any 
wastes into the waters of the state; 

(6) The discharge of sewage, industrial wastes or other wastes into 
waters, or a location from which it is likely that the discharged substance 
will move into waters; 

(7(A) The construction, installation, or operation of a liquid waste 

management system supporting an animal feeding operation that stables 

or confines as many as, or more than, the numbers of animals specified by 
federal law defining a large concentrated animal feeding operation; 

(B) A state operating permit issued pursuant to this subdivision (b)(7) 
shall be enforceable only in regards to submission and maintenance of a 
current approved nutrient management plan; 

(C) Animal feeding operations that are not required under this subdi- 
vision (b)(7) to have a permit may apply for and be issued a state operating 
permit. An animal feeding operation issued a state operating permit 
pursuant to this subdivision (b)(7) is required to conduct such operations 
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in accordance with the permit; 
(8) The discharge of sewage, industrial wastes, or other wastes into a well 
or a location where it is likely that the discharged substance will move into 

a well, or the underground placement of fluids and other substances that do 

or may affect the waters of the state; 

(9) The diversion of water through a flume for the purpose of generation 
of electric power by a utility; or 
(10)(A) Animal feeding operations that are required under the federal 
Clean Water Act (83 U.S.C. § 1251 et seq.), to have a permit for 
concentrated animal feeding operations. Such operations must be con- 
ducted in accordance with the conditions of a valid national pollutant 
discharge elimination system (NPDES) permit; 
(B) Animal feeding operations that are not required under the federal 
Clean Water Act to have a permit for concentrated animal feeding 
“operations may apply for and, if eligible under federal law, be issued a 
NPDES permit. An animal feeding operation issued a NPDES permit 
pursuant to this subdivision (b)(10)(B) is required to conduct such opera- 
tions in accordance with the permit. 

(c) Any person operating or planning to operate a sewerage system shall file 
an application with the commissioner for a permit or, when necessary, for 
modification of such person’s existing permit. Unless a person holds a valid 
permit, it is unlawful to operate a sewerage system. 

(d) Nothing in this section shall be construed to require any person 
discharging into a septic tank connected only to a subsurface drainfield, or any 
person constructing or operating a sanitary landfill between March 25, 1980, 
and March 24, 1982, except in a county having a population of not less than 
sixty thousand two hundred fifty (60,250) nor more than sixty thousand three 
hundred fifty (60,350), according to the 1970 federal census or any subsequent 
federal census, as defined and regulated by §§ 68-211-101 — 68-211-115, to 
secure a permit; provided, that the exemption provided in this subsection (d) 
shall not exempt such person from any other provision of this part; and 
provided further, that any such person who is exempt from obtaining a permit 
for constructing or operating a sanitary landfill between March 25, 1980, and 
March 24, 1982, shall not thereafter be required to obtain such permit. 

(e) Applicants for permits that would authorize a new or expanded waste- 
water discharge into surface waters shall include in the application consider- 
ation of alternatives, including, but not limited to, land application and 
beneficial reuse of the wastewater. 

(f) With regard to permits for activities related to the surface mining of coal: 

(1) No permit shall be issued that would allow removal of coal from the 
earth from its original location by surface mining methods or surface access 
points to underground mining within one hundred feet (100’) of the ordinary 
high water mark of any stream or allow overburden or waste materials from 
removal of coal from the earth by surface mining of coal to be disposed of 
within one hundred feet (100’) of the ordinary high water mark of a stream; 
provided, however, that a permit may be issued or renewed for stream 
crossings, including, but not limited to, rail crossings, utilities crossings, 
pipeline crossings, minor road crossings, for operations to improve the 
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quality of stream segments previously disturbed by mining and for activities 
related to and incidental to the removal of coal from its original location, 
such as transportation, storage, coal preparation and processing, loading 
and shipping operations within one hundred feet (100’) of the ordinary high 
water mark of a stream if necessary due to site specific conditions that do not 
cause the loss of stream function and do not cause a discharge of pollutants 
in violation of water quality criteria. Nothing in this subdivision (f)(1) shall 
apply to placement of material from coal preparation and processing plants; 

(2) Without limiting the applicability of this section, if the commissioner 

determines that surface coal mining at a particular site will violate water 
quality standards because acid mine drainage from the site will not be 
amenable to treatment with proven technology both during the permit 
period or subsequent to completion of mining activities, the permit shall be 
denied. 
(g)(1) The commissioner may grant permits authorizing the discharges or 
activities described in subsection (b), including, but not limited to, land 
application of wastewater, but in granting such permits shall impose such 
conditions, including effluent standards and conditions and terms of periodic 
review, as are necessary to accomplish the purposes of this part, and as are 
not inconsistent with the regulations promulgated by the board. 

(2) Under no circumstances shall the commissioner issue a permit for an 
activity that would cause a condition of pollution either by itself or in 
combination with others. 

(3) If a permit is required under this part for a public transportation 
project commissioned by a federal, state, or local government, the alterna- 
tives analysis required by Tenn. Comp. R & Regs. 0400-40-07-.04(5) does not 
need to include alternative road locations but must include other measures 
to avoid and minimize impacts to resource values. 

(4) In addition, the permits shall include: 

(A) The most stringent effluent limitations and schedules of compli- 
ance, either promulgated by the board, required to implement any 
applicable water quality standards, necessary to comply with an area- 
wide waste treatment plan, or necessary to comply with other state or 
federal laws or regulations; 

(B) A definite term, not to exceed five (5) years, for which the permit is 
valid. This term is subject to provisions for modification, revocation, or 
suspension of the permit; 

(C) Monitoring, recording, reporting, and inspection requirements; 

(D) In the case of permits authorizing discharges from publicly owned 
treatment works, terms and conditions requiring the permittee to enforce 
user and cost recovery charges, pretreatment standards, and toxic effluent 
limitations applicable to industrial users discharging into the treatment 
works; and 

(E) In the case of permits authorizing permanent impacts to waters of 
the state, provision for adequate compensatory mitigation to not result in 
a condition of pollution, by mitigation banking, permittee-responsible 
mitigation, or in-lieu fee payments as approved by the department: 

(i) No sponsor of an in-lieu fee instrument may accept in-lieu fee 
payments for a project in this state unless the sponsor’s in-lieu fee 
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instrument requires the sponsor, as to both new and previously sold 
in-lieu fee credits, to agree that the department may bring an enforce- 
ment action pursuant to subdivision (g)(4)(E)(@i) if the sponsor fails to 
complete land acquisition and initial physical and biological improve- 


ments by the third full growing season after the first advance credit in 


that service area is secured by a permittee, unless the district engineer 
for the United States army corps of engineers determines that more or 
less fime is needed to plan and implement an in-lieu fee project; 

(ii) If an in-lieu fee sponsor fails to complete land acquisition and 
initial physical and biological improvements by the third full growing 
season after the first advance credit in that service area is secured by a 
permittee, unless the district engineer for the United States army corps 
of engineers determines that more or less time is needed to plan and 
implement an in-lieu fee project, and the sponsor’s instrument complies 

. with subdivision (g)(4)(E)@), then the department may bring an enforce- 

ment action in the chancery court of Davidson County to require the 
in-lieu fee sponsor to solicit proposals to procure appropriate mitigation 
credits from qualified third parties to provide for equivalent compensa- 
tory mitigation; 

(iii) For purposes of this subdivision (g)(4)(E), “equivalent compensa- 
tory mitigation” means mitigation equivalent, to the extent practicable 
as determined by the department, to the amount and nature of mitiga- 
tion purchased by the original in-lieu fee payment; and 

(iv) Proposals received by the in-lieu fee sponsor pursuant to an 
action brought by the department pursuant to subdivision (g)(4)(E)(i1) 
must be submitted for approval by the in-lieu fee sponsor to the 
department. To the extent permitted by federal law, upon approval by 
the department and the purchase of such mitigation credits by the 
in-lieu fee sponsor, the in-lieu fee sponsor is considered to have per- 
formed the original required mitigation. 

(h) The commissioner may revoke, suspend, or modify any permit for cause, 
including: 

(1) Violation of any terms or conditions of the permit or of any provision 
of this part; 

(2) Obtaining the permit by misrepresentation or failing to disclose fully 
all relevant facts; or 

(3) A change in any condition that requires either a temporary or 
permanent reduction or elimination of the permitted discharge. 

(i) No permit under subsection (g) or (h) for the construction of any new 
outlet or for construction activities involved in the development of natural 
resources, for the construction of a new waste treatment system or for the 
modification or extension of an existing waste treatment system shall be issued 
by the commissioner until the plans have first been submitted to and approved 
by the commissioner. No such approval shall be construed as creating a 
presumption of correct operation nor as warranting by the commissioner that 
the approved facilities will reach the designated goals. If an environmental 
impact statement is required for any permit, the commissioner may require 
the applicant to pay for its preparation. Any such impact statement must also 
include and address economic and social impact. 
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(j) Any permit procedure or other action required by or undertaken in 
accordance with this section or part shall be conducted in accordance with title 
13, chapter 18, when the permit or action involves a major energy project, as 
defined in § 13-18-1002. 

(k) Nothing in this section shall be construed to limit or circumscribe the 
authority of the commissioner to issue emergency orders as specified in 
§ 69-3-109. 

(/) Where the commissioner finds that a category of activities or discharges 
would be appropriately regulated under a general permit, the commissioner 
may issue such a permit. Any person conducting activities in the category 
covered by a general permit shall not be required to file individual applications 
for permits except as provided in specific requirements of the general permit. 
Any person conducting activities covered under a general permit may be 
required by the commissioner to file an application for any individual permit. 
Upon the issuance of an individual permit to a person with a general permit, 
the applicability of the general permit to that permitted activity or discharge 
shall be terminated. Any person who holds an individual permit for an activity 
or discharge covered under a general permit may request that the individual 
permit be revoked. Upon such revocation, the activity or discharge shall 
become subject to the general permit. 

(m) Notwithstanding subsection (g), upon application by a person who 
discharges into groundwaters of the state and who is subject to a permit issued 
pursuant to the Hazardous Waste Management Act, compiled in title 68, 
chapter 212, the commissioner may issue variances from the applicable water 
quality standards, criteria, or classification for groundwater; provided, that: 

(1) The waters to which the variance applies are not used as a current 
source of drinking water and such use is not reasonably anticipated for the 
term of the variance and a reasonable time thereafter; 

(2) The applicant demonstrates that such discharges will not pose a 
substantial present or potential hazard to human health or the environment 
as defined in Tenn. Comp. R. & Reg. 1200-01-11-.06(6)(e)(2) (reserved) in 
effect on April 1, 1988, and will not impair any actual, current uses other 
than those affected by the variance; 

(3) Variances will be effective for a specific term, not to exceed the 
effective term of the permit; 

(4) The variance is consistent with the Federal Water Pollution Control 
Act (33 U.S.C. § 1251 et seq.), and the federal Safe Drinking Water Act (42 
U.S.C. § 300f et seq.); and 

(5) The variance provided for under this subsection (m) shall be applied 

for and issued in accordance with procedures regarding the issuance of 
permits as required by regulations issued under this chapter. 
(n)(1) A chief administrative officer of a county highway department does not 
violate this chapter by repairing or causing the repair of up to four hundred 
feet (400’) of highway or road in an emergency situation, if immediate 
repairs are necessary to protect human safety and welfare, and if such 
repairs comply with rules and regulations promulgated by the board that 
regulate the manner in which the repairs are made. Such officer need not 
obtain a permit prior to making such repairs under such circumstances. 
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(2) As soon as practicable, the chief administrative officer of a county 
highway department shall notify the commissioner by telephone that an 
emergency has arisen and that such chief administrative officer intends to 
make repairs in response to such emergency. The giving of such notice shall 
not be construed to authorize the commissioner to terminate such repairs. 

(3) Within ten (10) days of the completion of any highway or road repair 
made pursuant to this subsection (n), the chief administrative officer of the 
county highway department ordering such repair shall notify the commis- 
sioner, in writing, of the action taken and the nature of the emergency 
necessitating such immediate repair. 

(o) The following activities do not require a permit under this section: 

(1) The removal of downed trees by dragging or winching and without 
erading or reshaping of the stream channel; 

(2) The placement of downed trees on stream banks for erosion protection; 
and ‘ 

(3) The planting of vegetation on stream banks. 

(p) Unless the applicant agrees otherwise, when an individual landowner 
applies for a permit for debris removal or stream bank stabilization activities, 
the commissioner shall either issue or deny the permit or take action 
scheduling a public hearing on the application within sixty (60) days of receipt 
of a complete application; provided further, however, that the staff of the 
division will communicate orally or in writing to the applicant within fifteen 
(15) days of receipt of any such application. 

(q)(1) The alteration of a wet weather conveyance, as defined in § 69-3-103, 

by any activity is permitted by this subsection (q) and shall require no notice 

or approval; provided, that it is done in accordance with all of the following 
conditions: 
(A) The activity may not result in the discharge of waste or other 
substances that may be harmful to humans or wildlife; 
(B) Material may not be placed in a location or manner so as to impair 
surface water flow into or out of any wetland area; 
(C)G) Sediment shall be prevented from entering other waters of the 
state; 

(ii) Erosion and sediment controls shall be designed according to the 
size and slope of disturbed or drainage areas to detain runoff and trap 
sediment and shall be properly selected, installed, and maintained in 
accordance with the manufacturer’s specifications and good engineering 
practices; 

(ii) Erosion and sediment control measures shall be in place and 
functional before earth moving operations begin, and shall be con- 
structed and maintained throughout the construction period. Tempo- 
rary measures may be removed at the beginning of the work day, but 
shall be replaced at the end of the work day; 

(iv) Checkdams shall be utilized where runoff is concentrated. Clean 
rock, log, sandbag or straw bale checkdams shall be properly con- 
structed to detain runoff and trap sediment. Checkdams or other erosion 
control devices are not to be constructed in stream. Clean rock can be of 
various type and size, depending on the application. Clean rock shall not 
contain fines, soils or other wastes or contaminants; and 
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(D) Appropriate steps shall be taken to ensure that petroleum products 
or other chemical pollutants are prevented from entering waters of the 
state. All spills shall be reported to the appropriate emergency manage- 
ment agency and to the division. In the event of a spill, measures shall be 
taken immediately to prevent pollution of waters of the state, including 
groundwater. 

(2) There shall be no additional conditions upon a person’s activity within 

a wet weather conveyance. This subdivision (q)(2) does not apply to national 

pollutant discharge elimination system (NPDES) permits. 

(r) A person desiring to alter a specific water of the state may request a 
determination from the commissioner that it is a wet weather conveyance and 
submit a report from a qualified hydrologic professional in support of the 
request. If the report contains all information that is required in rules 
promulgated by the board, and in accordance with department procedures and 
guidance, and is certified by a qualified hydrologic professional to be true, 
accurate and complete and, if submitted after promulgation of the rules 
required by § 69-3-105(m), contains all information that is required in those 
rules, then the determination made in the report shall be presumed to be 
correct, unless the commissioner notifies the person, in writing, within thirty 
(30) days of submittal of the report, that the commissioner has affirmatively 
determined that there is a significant question about whether the water of the 
state in question is a stream or a wet weather conveyance and states the 
reasons for that determination. In that event, the commissioner must, within 
thirty (30) days following the initial notification, determine whether the water 
of the state in question is a stream or a wet weather conveyance and notify the 
person in writing of that decision and the reasons for that determination. A 
person may appeal a determination by the commissioner that the specific 
water is a stream by filing a petition for appeal with the board within thirty 
(30) days of receiving the commissioner’s decision. For purposes of this 
subsection (r), a qualified hydrologic professional is a person holding a 
bachelor’s degree in biology, geology, ecology, engineering or related sciences, 
having at least five (5) years of relevant experience in making hydrologic 
determinations and who has been certified as a hydrologic professional 
pursuant to rules promulgated by the board. 

(s) Any NPDES permit issued pursuant to this section to a local govern- 
mental entity administering a municipal separate storm sewer system shall 
not impose post-construction storm water requirements, except to the extent 
necessary to comply with the minimum requirements of federal law. Any such 
NPDES permit that includes numeric or narrative effluent limitations to 
manage post-construction storm water shall allow the local governmental 
entity administering a municipal separate storm sewer system discretion in 
selecting measures to meet any such effluent limitations. These numeric or 
narrative effluent limitations to manage post-construction stormwater shall be 
adopted by the board as rules pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

(t) This state shall not require any local governmental entity that admin- 
isters a municipal separate storm sewer system under a NPDES permit issued 
pursuant to this section to impose control measures for post-construction 
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storm water that exceed the minimum requirements of federal law. Any local 
governmental entity that adopts control measures that exceed the minimum 
requirements of federal law must do so by ordinance or resolution, as 
appropriate, by the local legislative body upon a majority vote. This subsection 
(t) shall not apply to any ordinance or resolution in effect on April 23, 2016, but 
shall not preclude a local governmental entity that administers a municipal 
separate storm sewer system from making changes consistent with subsection 
(s) and this subsection (t). When a local governmental entity seeks coverage 
under any future version of the NPDES permit after April 23, 2016, such 
ordinance or resolution shall comply with subsection (s) and this subsection (t). 
The local government entity shall provide in writing the control measures that 
exceed federal minimum requirements to the local legislative body at least 
thirty (30) days in advance of a vote in order to provide for a public comment 
period. 

(u)(1) Notwithstanding any other law, a person who has contracted for the 

right to store water in a reservoir owned by the U.S. Army Corps of 

Engineers shall have exclusive rights to any return flows generated directly 

or indirectly to that reservoir by the person. The rights conferred by this 

subsection (u) shall be subject to any regulatory requirements imposed by 
the commissioner and to the availability to the person of unused storage 
capacity within the reservoir to store such return flows. 

(2) As used in this subsection (u), “return flow” means water that is 
discharged directly or indirectly to a reservoir from a water reclamation 
facility. 

(v)(1) Compliance with a NPDES permit issued under this section shall be 

deemed compliance for purposes of §§ 69-3-109; 69-3-114(a); 69-3-114(b) 

with respect to this part or any rule, regulation, or standard of water quality 
promulgated by the board; 69-3-115; 69-3-116; 69-3-117; and 69-3-118(a), 
except for any standard imposed under Section 307 of the Federal Water 

Pollution Control Act for a toxic pollutant injurious to human health. 

(2) Compliance includes the discharge of pollutants for which no standard 
or limit is set forth in the permit if: 

(A) The permit holder complies with applicable reporting and disclo- 
sure requirements under this part; and 

(B) The discharge of pollutants is disclosed to the department in such a 
manner that the discharge is within the reasonable contemplation of the 
department at the time of issuance of the final permit. 

(w) Watershed activities conducted in accordance with a site-specific design 
developed through full application of the Natural Resource Conservation 
Service (NRCS) Conservation Practice Standard 580 (Tennessee) and NRCS 
Engineering Field Handbook, Chapter 16 Streambank and Shoreline Protec- 
tion, and subject to NRCS oversight as a federal action, do not result in 
pollution and do not require compensatory mitigation. Such watershed activi- 
ties shall be regulated under a general permit for aquatic alterations pursuant 
to subsection (/). The commissioner shall draft an initial general permit 
authorizing such watershed activities, conduct public notice in accordance 
with the board’s rules, and issue the initial general permit no later than 
December 31, 2020. Thereafter, the commissioner shall ensure timely renewal 
of the general permit. 
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History. 

Acts 1971, ch. 164, § 7; 1971, ch. 386, § 2; 
1973, ch. 105, § 1; 1977, ch. 366, § 1; 1980, ch. 
647, §§ 1, 2; 1981, ch. 131, § 43; T.C.A., § 70- 
330; Acts 1988, ch. 38, § 1; 1984, ch. 804, § 6; 
1988, ch. 688, §§ 3, 7; 1989, ch. 114, § 1; 1998, 
ch. 155, § 1; 1998, ch. 659, § 4; 1998, ch. 735, 
§ 2; 2004, ch. 519, § 1; 2009, ch. 271, § 1; 2009, 
ch. 289, § 2; 2009, ch. 330, § 1; 2009, ch. 464, 
§§ 2, 5; 2016, ch. 1007, § 1; 2017, ch. 220, § 1; 


69-3-135 


2017, ch. 293, § 2; 2018, ch. 496, § 1; 2018, ch. 
523, §§ 2, 3; 2018, ch. 845, § 1; 2019, ch. 110, 
© 13/2020, ch. 589.8 1° 2021, ch: 2087 $1; 


Amendments. 
The 2020 amendment added (w). 
The 2021 amendment added (g)(4)(E). 


Effective Dates. 
Acts 2020, ch. 589, § 2. March 20, 2020. 
Acts 2021, ch. 208, § 3. April 22, 2021. 


69-3-116. Damages to the state. 


(a) The commissioner may assess the liability of any polluter or violator for 
damages to the state resulting from any person’s pollution or violation, failure, 
or neglect in complying with any rules, regulations, or standards of water 
quality promulgated by the board or permits, including failure by an in-lieu fee 
sponsor to timely complete land acquisition and initial physical and biological 
improvements, or orders issued pursuant to this part. 

(b) If an appeal from such assessment is not made to the board by the 
polluter or violator within thirty (30) days of notification of such assessment, 
the pollutor or violator shall be deemed to have consented to such assessment 
and it shall become final. 

(c) Damages may include any expenses incurred in investigating and 
enforcing this part, in removing, correcting, and terminating any pollution, 
and also compensation for any loss or destruction of wildlife, fish, or aquatic 
life and any other actual damages caused by the pollution or violation. 

(d) Whenever any assessment has become final because of a person’s failure 
to appeal within the time provided, the commissioner may apply to the 
appropriate court for a judgment, and seek execution on such judgment. The 
court, in such proceedings, shall treat the failure to appeal such assessment as 
a confession of judgment in the amount of the assessment. 


failure by an in-lieu fee sponsor to timely com- 
plete land acquisition and initial physical and 
biological improvements,” near the end of (a). 


Effective Dates. 
Acts 2021, ch. 208, § 3. April 22, 2021. 


History. 
Acts 1971, ch. 164, § 15; 1977, ch. 366, § 1; 
T.C.A., § 70-338; 2021, ch. 208, § 2. 


Amendments. 
The 2021 amendment inserted “, including 


69-3-135. Request for hearing. 


A written request for a hearing before the board of water quality, oil and gas 
on the stop work order must be filed by the operator with the commissioner of 
environment and conservation within thirty (30) days of receipt of notice. If a 
hearing is requested, the operator shall also be afforded the opportunity to 
meet with the commissioner of environment and conservation or, at the 
commissioner’s option, the deputy or assistant commissioner, within three (3) 
working days after the hearing request is filed to discuss the alleged violation 
and show cause why a stop work order should not have been issued. Any 
modification or revocation of the stop work order shall be in writing. If the 
commissioner or such designee upholds the stop work order, it shall remain in 
effect until resolution of the appeal or the operator comes into compliance. If no 
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request for hearing is made within thirty (30) days of the receipt of notice, the 
stop work order becomes final and not subject to review. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2000, ch. 680, § 4; 2018, ch. 839, § 31. That act had provided for the contingent 
amendment of this section; however, that 


4 9 
Compiler’s Notes. amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


69-3-138. Timber harvesting. 


(a)(1) Whenever a person contracts in writing with a master logger to 

conduct any type of timber harvesting on the person’s property, the master 

logger shall assume sole liability for compliance with this chapter for a 

period of one (1) year after the timber harvest is completed; provided, that 

the master logger gives written certification to the person that the master 

Jogger has designed a plan of bést management practices (BMPs) to ensure 

compliance with all applicable water pollution control laws and that the 

master logger will install, maintain and adhere to established BMPs to 
ensure erosion and sediment controls to protect waters of the state in all 
harvesting activities on the property. 

(2) The master logger shall not be responsible for the negligent or 
intentional acts of the landowner or any third party when such actions are 
the cause of a water quality violation. Actions and appeals resulting from a 
violation issued by the department shall be heard by the board of water 
quality, oil and gas established in § 69-3-104, in accordance with the 
procedures established by the board and in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 

(b) As used in this section, “master logger” means a person who is identified 
by the division of forestry of the department of agriculture as having completed 
all requirements of the Tennessee master logger program or a master logger 
program of substantially equal rigor provided in another state, including, but 
not limited to, maintaining all current continuing education requirements. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2005, ch. 268, § 1; 2018, ch. 839, § 32. That act had provided for the contingent 
amendment of this section; however, that 
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Compiler’s Notes. amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


69-3-139. Stop work orders for coal surface mining operations. 


(a) The commissioner is authorized to issue stop work orders for coal surface 
mining operations in accordance with subsections (b) and (c). 

(b) When certain coal surface mining activities have polluted waters of the 
state as a result of an operator’s failure or refusal to comply with permit 
conditions, the commissioner may issue a stop work order to the operator. The 
stop work order shall specify those parts of the coal surface mining activities 
on site that are contributing to the pollution that must stop. The stop work 
order shall remain in effect until the department determines that the operator 
has installed or repaired all necessary measures to comply with the permit so 
that further pollution associated with the surface mining activities will not 
occur. 
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(c) Awritten request for a hearing before the board of water quality, gas, and 
oil on the stop work order must be filed by the operator to the commissioner 
within thirty (30) days of receipt of notice. If the operator files that request and 
also makes a specific request for an informal meeting with the commissioner to 
show cause why the stop work order should not have been issued, then the 
commissioner or, at the commissioner’s option, the deputy or assistant com- 
missioner, shall meet with the operator within three (3) working days after the 
hearing request is filed. Any modification or revocation of the stop work order 
shall be in writing. If the commissioner or the commissioner’s designee upholds 
the stop work order, it shall remain in effect until resolution of the appeal or 
until the operator comes into compliance. If no request for hearing is made 
within thirty (30) days of the receipt of notice, the stop work order becomes 
final and not subject to review. 

(d) Failure of an operator to comply with a stop work order issued pursuant 
to this section shall subject the operator to the penalties in § 69-3-115. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2006, ch. 594, § 1; 2018, ch. 839, § 33. That act had provided for the contingent 
amendment of this section; however, that 


. b] 
Compiler's Notes. amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


69-3-146. Stop-work order for rock harvesting operations. 


(a) The commissioner is authorized to issue stop-work orders for rock 
harvesting operations in accordance with this section. 

(b) When rock harvesting activities have polluted waters of the state as a 
result of an operator’s knowing violation of permit conditions, or an operator 
has failed or refused to obtain permit coverage as required in § 69-3-145, the 
commissioner may issue a stop-work order to the operator. The stop-work order 
shall specify those parts of the rock harvesting activities on site that are 
contributing to the pollution or require ceasing work until permit coverage is 
obtained. The stop-work order shall remain in effect until the department 
determines that the operator has obtained permit coverage and/or has taken 
all necessary measures to comply with the permit so that further pollution 
associated with the rock harvesting operations will not occur. 

(c) Awritten request for a hearing before the board of water quality, oil and 
gas on the stop-work order shall be filed by the operator with the commissioner 
within thirty (30) days of the receipt of notice. If the operator files the request 
and also makes a specific request for an informal meeting with the commis- 
sioner to show cause why the stop-work order should not have been issued, the 
commissioner or the commissioner’s designee shall meet with the operator 
within three (3) working days after the hearing request is filed. Any modifica- 
tion or revocation of the stop-work order shall be in writing. If the commis- 
sioner or the commissioner’s designee upholds the stop-work order, it shall 
remain in effect until resolution of the appeal or until the operator comes into 
compliance. If no request for a hearing is made within thirty (30) days of the 
receipt of notice, the stop-work order shall be final and shall not be subject to 
review. In such case, the operator shall stabilize the site within sixty (60) days 
of the receipt of notice. 
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(d) Failure of an operator to comply with a stop-work order issued pursuant 
to this section shall subject the operator to another violation of this part in 
addition to any other violations the operator has committed that is subject to 
the penalties prescribed in § 69-3-115. The commissioner may also institute 
proceedings for the confiscation and forfeiture of equipment used in any rock 
harvesting operation to which a stop-work order has been issued. Such 
proceedings may be instituted in the chancery court of Davidson County, or in 
the chancery court of the county in which all or part of the rock harvesting 
operation is located. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2011, ch. 341, § 3; 2018, ch. 839, § 34. That act had provided for the contingent 
amendment of this section; however, that 


° ’ 
Compiler’s Notes. amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


CHAPTER 6 
WATERSHED DISTRICTS 


Section 

69-6-103. Organization of district — Petition — Copies — Certification — Filing. 
69-6-104. Contents of petition. 

69-6-106. Determination of sufficiency — Notice to acting chair. 

69-6-107. Organizational meeting — Establishing the district. 

69-6-111. Issuance of charter — Form — Recordation. 

69-6-112. Adverse vote on organization — Endorsement — New application. 
69-6-115. Filing fees. 

69-6-117. Alternative method for establishment of district — Procedure. 
69-6-120. Change of boundaries — Election procedure. 

69-6-121. Certification of results — Issuance of amended charter — Recordation. 
69-6-122. Board of directors of district. 

69-6-142. Annual financial review. 

69-6-148. Dissolution of district. 


69-6-103. Organization of district — Petition — Copies — Certification 
— Filing. 


(a)(1) Before any watershed district is organized, a petition shall be filed in 
the office of the Tennessee soil and water conservation commission, signed by 
not less than twenty percent (20%) of the landowners of the real property, 
and representing twenty-five percent (25%) of the acreage within the 
proposed district, as shown by a verified enumeration of the landowners 
taken by a landowner of the proposed district to be selected by the first ten 
(10) signers of the petition. In the event the proposed district embraces land 
in more than one (1) county, the enumeration shall be separated as to 
counties. 

(2)(A) A verified copy of the enumeration shall be filed with the county 

clerk of each county in which any portion of the proposed district is 

located. 

(B) Aduplicate copy of the petition, containing the text of the petition in 
full, shall be filed with the county clerk of each county where any part of 
the proposed district lies. 

(b) There shall be filed with the Tennessee soil and water conservation 
commission, as an exhibit to the petition, a certification as to the number of 
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landowners within the proposed district, that the petition is signed by not less 
than twenty percent (20%) of such landowners, and that the signers of the 
petition represent twenty-five percent (25%) of the acreage within the proposed 
district. The certification as to each respective county shall be signed by the 
county clerk, or the county assessor of property of such county. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, 8§ 3, 5; impl. am. Acts “state soil conservation committee” wherever it 

1978, ch. 934, §§ 22, 36; T.C.A., §§ 70-1803, appears in the section. 

70-1805; impl. am. Acts 1984, ch. 687, § 3; 

T.C.A., § 69-7-105; T.C.A. § 69-7-102; 2021, ch. Effective Dates. 

200 9: 21: Acts 2021, ch. 203, § 35. April 22, 2021. 


Amendments. 
The 2021 amendment substituted “Tennes- 


69-6-104. Contents of petition. 


(a) The petition shall set forth: 
(1)(A) The proposed name of the district; 

(B) Wherever practical the name of the district shall include the name 
of the principal body of water located in the watershed, such as “ 
Watershed District”; 

(C) The Tennessee soil and water conservation commission is empow- 
ered to reject the proposed name where a watershed district previously 
established has the same or a closely similar name; 

(2) A description of the boundaries of the area to be included in the 
district; 

(3) A statement of the purposes for which the district is to be organized; 

(4) A statement of the number of persons who shall constitute the 
temporary board of directors of the district, which shall be not less than five 
(5) nor more than nine (9), together with the names and addresses of the 
persons who will constitute the original board of directors, with the term of 
office of each set forth beside the corresponding name, and with one (1) 
member designated as acting chair; and 

(5) Aprayer for the organization of the district as a nonprofit corporation. 
(b) A map showing the boundaries of the district shall be attached to the 

petition as an exhibit and incorporated in the petition by reference. 

(c) The petition shall be sworn to by not less than five (5) of the signers. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 4; T.C.A., § 70-1804; “state soil conservation committee” in (a)(1)(C). 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- 


7-104; 2021, ch. 203, § 22. Effective Dates. 
Acts 2021, ch. 203, § 35. April 22, 2021. 
Amendments. 


The 2021 amendment substituted “Tennes- 


69-6-106. Determination of sufficiency — Notice to acting chair. 


The Tennessee soil and water conservation commission shall determine the 
sufficiency or insufficiency of the petition and the exhibits to the petition, 
including the certification by the county clerk, or county assessor of property, 
required in § 69-6-103. If the petition and the attached exhibits meet the 


69-6-107 WATERS, WATERWAYS, DRAINS AND LEVEES 26 


requirements of this chapter, the Tennessee soil and water conservation 
commission shall issue notice that the petition has been found sufficient in 
form to the acting chair of the board as set forth in the petition. 


History. see soil and water conservation commission” for ° ~ 


Acts 1955, ch. 112, § 6; T.C.A., § 70-1806; “state soil conservation committee” wherever it 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- appears in the section. 


7-106; 2021, ch. 203, § 23. 
Effective Dates. 


Amendments. Acts 2021, ch. 203, § 35. April 22, 2021. 
The 2021 amendment substituted “Tennes- 


69-6-107. Organizational meeting — Establishing the district. 


(a) Upon receiving notification of the sufficiency of the petition from the 
Tennessee soil and water conservation commission, the acting chair of the 
board of the proposed district shall call a meeting of the board by mailing a 
written notice, fixing the time and place of such meeting, to each member of the 
board at least five (5) days in advance of the time so fixed, unless such notice 
is duly waived. In addition, the chair shall post a copy of the notice at a 
conspicuous place at the courthouse door of each county in which any part of 
the proposed district is located. 

(b) The members of the board named in the petition have all powers 
necessary in matters looking to the establishment of the district and, upon the 
establishment of the district, shall continue to serve as directors until their 
successors are duly elected and qualified. 

(c) The members of the board shall meet at the time and place fixed in such 
notice for the purpose of electing from their number a president, a vice 
president, a secretary and a treasurer, and for the purpose of calling, by 
resolution, an election of the voters in the district, as defined in this chapter, 
for the purpose of submitting to the voters the question of whether the district 
shall be organized and created in accordance with the petition. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 6; T.C.A., § 70-1807; “state soil conservation committee” in (a). 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- ; 
7-107; 2021, ch. 203, § 24. Effective Dates. 
Acts 2021, ch. 203, § 35. April 22, 2021. 
Amendments. 


The 2021 amendment substituted “Tennes- 


69-6-111. Issuance of charter — Form — Recordation. 


(a) If a majority of the landowners voting in the election provided in 
§§ 69-6-106 — 69-6-110 vote in favor of the organization and creation of the 
district, the Tennessee soil and water conservation commission shall issue a 
charter for the district in the same manner as other general welfare corpora- 
tion charters are issued under the laws of this state. 

(b) The form of the charter shall be substantially as follows: 


State of Tennessee—Charter of Incorporation 


Be it known that (here fill this blank with the names of the board of 
directors) are hereby constituted a body politic and corporate, by the name 
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and style of (here fill in the name of the watershed district), which shall have 
all the powers conferred by the Watershed District Act of 1955. The district 
is described as follows: 

(Insert the description). 

Given under my hand and seal this day of ZO diese 

(The signature of the chair of the commission shall be affixed.) 





(c) The charter shall be placed on record in the offices of the register of deeds 
of each county in which any portion of the district lies. Upon such recordation 
of its charter, the district shall be authorized to function in accordance with its 
charter and this chapter. 


History. see soil and water conservation commission” for 

Acts 1955, ch. 112, § 7; T.C.A., § 70-1811; “state soil conservation committee” in (a); and 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- substituted “chair of the commission” for “chair 
7-111; 2021, ch. 203, §§ 25, 26. of the committee” in (b). 


Amendments. Effective Dates. 
The 2021 amendment substituted “Tennes- Acts 2021, ch. 208, § 35. April 22, 2021. 


69-6-112. Adverse vote on organization — Endorsement — New appli- 
cation. 


If a majority of the landowners voting on the proposition shall vote against 
the organization and creation of the district, the Tennessee soil and water 
conservation commission shall endorse that fact on the face of the petition and 
the proceedings shall be closed. A second application containing substantially 
the same or the same boundaries within a watershed shall not be considered 
by the Tennessee soil and water conservation commission within eighteen (18) 
months. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 7; T.C.A., § 70-1812; “state soil conservation committee” twice. 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- / 
7-112; Acts 2021, ch. 203, § 27. Effective Dates. 
Acts 2021, ch. 203, § 35. April 22, 2021. 
Amendments. 


The 2021 amendment substituted “Tennes- 


69-6-115. Filing fees. 


(a) The Tennessee soil and water conservation commission is not entitled to 
collect any fee for the filing of the petition, the issuing of the charter, or other 
services rendered by it under this chapter. 

(b) The fee of the county register for recording the charter of such district 
shall be one dollar ($1.00). 

(c) The county clerk and the county assessor of property are not entitled to 
any fee for the services required to be rendered by them under this chapter. 
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History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 10; impl. am. Acts 1978, “state soil conservation committee” in (a). 
ch. 934, §§ 22, 36; T.C.A., § 70-1815; impl. am. 


Acts 1984, ch. 687, § 3; T.C.A. § 69-7-115; Acts Effective Dates. 
2021, ch. 203, § 28. Acts 2021, ch. 203, § 35. April 22, 2021. 


Amendments. 
The 2021 amendment substituted “Tennes- 


69-6-117. Alternative method for establishment of district — Proce- 
dure. 


(a) As an alternative method for the establishment of a watershed district, 
any such district may be organized and established in the same manner as a 
levee and drainage district by the procedure set forth in chapter 5 of this title. 

(b) In event this alternative procedure is followed, it will not be necessary to 
file a petition with the Tennessee soil and water conservation commission, and 
chapter 5 of this title shall apply to the organization of the district. 

(c) Any watershed district that is organized by following the procedure 
prescribed by chapter 5 of this title has the same objectives and purposes and 
possesses the same powers as provided for in this chapter. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 12; T.C.A., § 70-1817; “state soil conservation committee” in (b). 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- ; 
7-117; Acts 2021, ch. 203, § 29. Effective Dates. | 
Acts 2021, ch. 203, § 35. April 22, 2021. 
Amendments. 


The 2021 amendment substituted “Tennes- 


69-6-120. Change of boundaries — Election procedure. 


(a) In the event that such study shall establish that the areas embodied in 
the charter originally issued by the Tennessee soil and water conservation 
commission need to be enlarged or diminished, or that the boundaries set forth 
in the charter are substantially and materially insufficient or inaccurate to 
reasonably describe the district, a petition shall be filed with the Tennessee soil 
and water conservation commission, conforming to the requirements of §§ 69- 
6-103 and 69-6-104. 

(b)(1) If the petition is granted in accordance with those sections, the officers 

of the district shall proceed as provided in §§ 69-6-106 — 69-6-110. 

(2) Those entitled to vote shall be persons who are entitled to vote within 
the district and all landowners outside the district, but being landowners in 
the area proposed to be taken into the district; provided, that the landowners 
outside the district who shall be entitled to vote are those who are more than 
eighteen (18) years of age and are sui juris. 

(3) The notices required in §§ 69-6-106 — 69-6-110 shall contain an 
accurate description of the areas to be taken into or excluded from the 
district. 

(c) The question on the ballot shall be as follows: 

Q. Shall watershed district be enlarged by taking into the district 

the properties commonly known as the and__ places (lands), or 

parts thereof, as specifically described in the notices heretofore given in 
accordance with §§ 69-6-119 — 69-6-121 of the Tennessee Code? 
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A. Yes [ ] 

A. No[] 
If the district is to be diminished, the following language shall be inserted: 
“diminished by excluding from the district” in lieu of the language: “enlarged 
by taking into the district.” 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 14;impl. am. Acts 1971, “state soil conservation committee” twice in (a). 

ch. 162, § 3; T.C.A., § 70-1820; impl. am. Acts j 

1984, ch. 687, § 3; T.C.A. § 69-7-120; Acts Effective Dates. 

2021, ch. 203, § 30. Acts 2021, ch. 203, § 35. April 22, 2021. 


Amendments. 
The 2021 amendment substituted “Tennes- 


69-6-121. Certification of results — Issuance of amended charter — 
Recordation. 


(a) The result shall be certified to the Tennessee soil and water conservation 
commission in accordance with §§ 69-6-106 — 69-6-110. 

(b) If the vote is favorable, an amended charter shall be issued and shall 
substantially follow the form prescribed in §§ 69-6-111 and 69-6-112, but shall 
show on its face that it is an amended charter, issued in accordance with this 
section. 

(c) The amended charter shall become effective after it has been duly 
recorded in the register’s office in every county having lands lying within the 
district. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 14; T.C.A., § 70-1821; “state soil conservation committee” in (a). 
impl. am. Acts 1984, ch. 687, § 3; T.C.A. § 69- ; 
7-121; Acts 2021, ch. 203, § 31. Effective Dates. 
Acts 2021, ch. 203, § 35. April 22, 2021. 
Amendments. 


The 2021 amendment substituted “Tennes- 


69-6-122. Board of directors of district. 


(a) All powers granted to watershed districts incorporated under this 
chapter shall be exercised by a board of directors, which shall be composed of 
not less than five (5) nor more than nine (9) members. 

(b) Representation on the board shall be fairly spread among the counties 
included within the boundaries of the district. Each county with more than 
fifteen (15) landowners owning land within the boundaries of the district shall 
be entitled to at least one (1) director. 

(c) The exact number of directors shall be specified in the petition filed with 
the Tennessee soil and water conservation commission for the creation of the 
district. 

(d)(1) Membership on the board may be staggered in the manner as set forth 

in such petition. Each director shall serve for a period of six (6) years and 

until such director’s successor is duly elected and qualified. 
(2)(A) The bylaws of the board of directors shall establish the manner in 
which the directors shall be appointed or reappointed following such 
initial six-year term. The bylaws, at a minimum, shall: 
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(i) Provide for representation on the board to be fairly spread among 
the counties included within the boundaries of the district; and 

(ii) Designate which county or municipal officials shall be the ap- 
pointing authorities. | 

(B) A public hearing shall be held on the proposed bylaws or any — 
amendments to the bylaws. Prior to the public hearing, publication shall 
be made for two (2) consecutive weeks in a newspaper of general circula- 
tion published in each county within the boundaries of the district as to 
the date, time and purpose of the hearing. 

(C) The bylaws, and any amendments to the bylaws, shall be filed with 
the county clerk of each county within the boundaries of the watershed 
district. 

(e) Directors shall serve without compensation, but shall be allowed actual 
and necessary expenses incurred in the performance of their actual duties. 

(f) Vacancies shall be filled by the remaining members, or by petition of five 
percent (5%) of the landowners. The county legislative body or chancery court 
may fill such vacancies if the remaining members fail to act within ninety (90) 
days after such vacancy occurs. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 15; T.C.A., § 70-1822; “state soil conservation committee” in (c). 

impl. am. Acts 1984, ch. 687, § 3; Acts 1997, ch. ' 

103, § 1; T.C.A. § 69-7-122; Acts 2021, ch. 203, Effective Dates. 

§ 32. Acts 2021, ch. 208, § 35. April 22, 2021. 


Amendments. 
The 2021 amendment substituted “Tennes- 


69-6-142. Annual financial review. 


(a) The board of directors of each district shall cause an annual financial 
review of the district’s receipts, disbursements, and balances to be made of the 
books and records of the district. The department of agriculture shall be 
responsible for determining that the annual financial reviews are made in 
accordance with procedures prescribed by the department of agriculture. 

(b) The annual financial reviews shall be made by representatives ap- 
pointed by the district’s board of directors. If the governing body of the district 
fails or refuses to have the annual financial review made, then the department 
of agriculture may appoint a certified public accountant, or direct its depart- 
ment to make the annual financial review, the cost of such review to be paid by 
the district. 

(c) The comptroller of the treasury may require an audit or investigation of 
a district if the comptroller believes it is necessary to ascertain or correct 
errors, irregularities, or defaults in the management and disbursement of 
funds controlled by the district, to be conducted by the department of audit or 
a certified public accountant approved by the comptroller; provided, that the 
comptroller or certified public accountant may also charge the district for such 
an audit. 

(d) Each district shall prepare and submit a report regarding the annual 
financial review of its business affairs and transactions to the department of 
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agriculture, the Tennessee soil and water conservation commission, and the 
comptroller of the treasury. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 27; T.C.A., § 70-1842; “state soil conservation committee” in (d). 

Acts 1984, -ch2794,-§ 14; 1993) chi 271, § 1; q 

T.C.A. § 69-7-142; Acts 2012, ch. 573, § 1; Effective Dates. 

2014, ch. 489, § 1; 2021, ch. 203, § 33. Acts 2021, ch. 203, § 35. April 22, 2021. 


Amendments. 
The 2021 amendment substituted “Tennes- 


69-6-148. Dissolution of district. 


(a) A watershed district may be dissolved in the same way and manner as 
provided for general welfare and nonprofit corporations as set out in title 48, 
chapters 51-68. The watershed district shall file a true and correct copy of the 
dissolution with the Tennessee soil and water conservation commission. 

(b) In addition, the watershed district shall be dissolved by operation of law 
at the expiration of ten (10) years in the event that none of the corporate 
powers bestowed upon such corporations by this chapter are used. In the event 
a watershed district is dissolved under this subsection (b), the chair of the 
Tennessee soil and water conservation commission shall file a notice of 
dissolution with the secretary of state and upon such filing the watershed 
district shall no longer be deemed to exist. The chair of the Tennessee soil and 
water conservation commission shall file a true and correct copy of the notice 
of dissolution with the register of deeds of the county or counties in which the 
watershed district is located. 


History. see soil and water conservation commission” for 
Acts 1955, ch. 112, § 32; modified; T.C.A., “state soil conservation committee” wherever it 
§ 70-1848; T.C.A. § 69-7-148; Acts 2012, ch. appears in the section. 


boos esee. 3} 2021 chy 203, § 34. 
Effective Dates. 


Amendments. Acts 2021, ch. 203, § 35. April 22, 2021. 
The 2021 amendment substituted “Tennes- 


CHAPTER 7 
WATER MANAGEMENT 


Part 2. Inter-basin Water Transfers 


Section 

69-7-206. Issuance and denial of permit. 

69-7-207. Duties and powers of board of water quality, oil and gas. 
69-7-210. Designation of protected areas. 


Part 3. Tennessee Water Resources Information Act 


69-7-303. Part definitions. 
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PART 2 
INTER-BASIN WATER TRANSFERS 


69-7-206. Issuance and denial of permit. 


(a) The commissioner shall issue or deny any permit applied for pursuant to 
§ 69-7-204 in accordance with this part and the rules adopted by the board of 
water quality, oil and gas under § 69-7-207 and any applicable provisions of 
the Water Quality Control Act, compiled in chapter 3, part 1 of this title, and 
rules under that act. Such permits shall be issued for a renewal term of five (5) 
years and contain necessary and appropriate conditions to accomplish the 
purposes of the same part and rules. 

(b) The commissioner shall, to the maximum extent feasible, combine the 
permit application and issuance processes for a withdrawal activity that 
requires permits under this part’‘and the Water Quality Control Act. 

(c) The commissioner may revoke, suspend, or modify any permit for the 
following reasons: 

(1) Aviolation of any terms or conditions of the permit or of any provision 
of this part; 

(2) Obtaining the permit by misrepresentation or failing to disclose fully 
all relevant facts; or 

(3) A change in any condition that requires either a temporary or 
permanent reduction or elimination of the permitted inter-basin transfer 
because of reasonably likely adverse impacts to downstream users or the 
environment. 

(d) Any person aggrieved by the issuance or denial of a permit by the 
commissioner under this part may appeal such matter to the board of water 
quality, oil and gas solely in accordance with § 69-7-207(3). 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2000, ch. 854, § 7; T.C.A. § 69-8-206; That act had provided for the contingent 
Acts 2005, ch. 325, § 1; 2018, ch. 839, §§ 35,36. amendment of this section; however, that 


Gomipilecs Noten amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


69-7-207. Duties and powers of board of water quality, oil and gas. 


In addition to powers under all other statutes, including, but not limited to, 
the Water Quality Control Act, compiled in chapter 3, part 1 of this title, and 
the Safe Drinking Water Act, compiled in title 68, chapter 221, part 7, the 
board of water quality, oil and gas, created by § 69-3-104, has the following 
powers and duties under this part: 

(1) To promulgate rules to be effective by October 1, 2000, to effectuate the 
purposes of this part including, but not limited to: 

(A) Defining necessary terms; 

(B) Setting criteria for permit issuance and denial as well as for permit 
conditions, taking into account all appropriate factors including, but not 
limited to, existing uses downstream of a proposed withdrawal, low flow 
conditions, classified uses of the stream under the Water Quality Control 
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Act, climatic conditions, alternatives to the proposed withdrawal, the 
number of downstream river miles from which water will be diverted as a 
result of the transfer, quantity of a proposed withdrawal, and quantity and 
location of water returned; 

(C) Establishing procedures for permit issuance, including application 
fees for permits under this part, categories of withdrawals for which 
general permits would be appropriate, requirements for public notice, 
including notice to potentially affected communities and water users and 
notice to the public of receipt of a permit application within thirty (30) 
days of receipt, and opportunity for public comment and public hearings; 
(2) To hear appeals from assessments of civil penalty assessments; and 
(3) To hold a contested case hearing concerning the commissioner’s 

issuance or denial of a permit, upon receiving a petition for permit appeal. 
During this hearing, the board shall review the commissioner’s permit 
decision and may reverse or modify the decision upon finding that it does not 
comply with any provisions of this part. A petition for permit appeal may be 
filed pursuant to this subdivision (3) by the permit applicant, or by any 
agerieved person who participated in the public comment period or gave 
testimony at a formal public hearing, whose appeal is based upon any of the 
issues that were provided to the commissioner in writing during the public 
comment period or in testimony at a formal public hearing on the permit 
application. Any petition for permit appeal under this subdivision (3) shall 
be filed with the board within thirty (30) days after public notice of the 
commissioner’s decision to issue or deny the permit. Notwithstanding 
§§ 4-5-223 or 69-3-118(a), or any other law to the contrary, this subdivision 
(3) shall be the exclusive means for obtaining administrative review of the 
commissioner’s issuance or denial of a permit. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2000, ch. 854, § 8; T.C.A. § 69-8-207; That act had provided for the contingent 
Acts 2005, ch. 325, § 2; 2018, ch. 839, § 37. amendment of this section; however, that 


(Compiler's Notes amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


69-7-210. Designation of protected areas. 


The board of water quality, oil and gas may, from time to time after giving 
due notice and conducting a public hearing, determine and delineate such 
basins or portions of basins where the demands upon supply made by water 
users have developed or threaten to develop to such a degree as to create a 
water shortage and any such areas may be designated as “protected areas.” 
The water quality control board, whenever it determines that such shortage no 
longer exists, shall terminate the protected status of such area and shall give 
public notice of such termination. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2000, ch. 854, § 12; T.C.A. § 69-8-210; That act had provided for the contingent 
Acts 2018, ch. 839, § 38. amendment of this section; however, that 
: amendment did not take effect. 
Compiler’s Notes. 


Acts 2021, ch. 548, § 1 repealed act sections 
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PART 3 
TENNESSEE WATER RESOURCES INFORMATION ACT 


69-7-303. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Board” means the board of water quality, oil and gas established 
pursuant to § 69-3-104; 

(2) “Commissioner” means the commissioner of environment and conser- 
vation, the commissioner’s duly authorized representative and, in the event 
of the commissioner’s absence or a vacancy in the office of commissioner, the 
deputy commissioner of environment and conservation; 

(3) “Person” means any individual, corporation, company, limited liability 
company, partnership, association, group, utility district, federal, state or 
local government agency, or any combination of them; 

(4) “Source” means a location where surface or ground water is available, 
including, but not limited to, a water well, cave, spring, stream, river, lake, 
or impoundment; and 

(5) “Withdraw” means to take water from any source on a regular or 
recurring basis by means of an intake structure, pipe and pump that diverts 
water away from a source, or by any other conveyance with or without the 
use of suction. This does not include nonrecurring withdrawals, including, 
but not limited to, the filling of a swimming pool from a residential water 
well or accidental withdrawals caused by failure of pipes or equipment. 


History. 1-43 of chapter 839 of the Public Acts of 2018. 
Acts 2002, ch. 800, § 4; T.C.A. § 69-8-303; That act had provided for the contingent 
Acts 2018, ch. 839, § 39. amendment of this section; however, that 


Gonmpiles’ Noted amendment did not take effect. 


Acts 2021, ch. 548, § 1 repealed act sections 


CHAPTER 9 
BOATING REGULATION 


Part 2. Boating Safety 


Section 
69-9-219. Penalties. 


PART 2 
BOATING SAFETY 


69-9-219. Penalties. 


(a) Any person who violates any of the provisions of this chapter, except 
§ 69-9-216(a) or § 69-9-217, including any rules and regulations adopted by 
the commission, commits a Class C misdemeanor. 

(b) Any person who violates § 69-9-216(a) commits a Class A misdemeanor. 
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(c)(1)(A) Except as otherwise provided in this subdivision (c)(1), any person 
who violates § 69-9-217(a) commits a Class A misdemeanor. 

(B)G) Any person violating § 69-9-217(a), shall, upon conviction for the 

first offense, be sentenced to serve in the county jail or workhouse not 

less than forty-eight (48) consecutive hours nor more than eleven (11) 

months and twenty-nine (29) days. 

(ii) Any person violating § 69-9-217(a), upon conviction for the first 
offense with a blood alcohol concentration of twenty-hundredths of one 
percent (0.20%) or more, shall serve a minimum of seven (7) consecutive 
days rather than forty-eight (48) hours. 

(C)G) Any person violating § 69-9-217(a), shall, upon conviction for a 

second offense, be sentenced to serve in the county jail or workhouse not 

less than forty-five (45) consecutive days nor more than eleven (11) 

months and twenty-nine (29) days. 

(ii) After sentencing the person to a period of confinement pursuant 
to subdivision (c)(1)(C)G), as a condition of probation, the judge may 
order the person to participate in a substance abuse treatment program, 
which includes any aftercare recommended by the treatment program, 
licensed or certified by the department of mental health and substance 
abuse services, which includes a certified drug court or DUI court, if the 
person first: 

(a) Completes a clinical substance abuse assessment conducted 
pursuant to § 55-10-402(h); and 

(b) Serves at least twenty-five (25) days of the period of incarcera- 
tion imposed in the county jail or workhouse. 

(D)G) Any person violating § 69-9-217(a), shall, upon conviction for a 

third offense, be sentenced to serve in the county jail or workhouse not 

less than one hundred twenty (120) consecutive days nor more than 
eleven (11) months and twenty-nine (29) days. 

(ii) After sentencing the person to a period of confinement pursuant 
to subdivision (c)(1)(D)G), as a condition of probation the judge may 
order the person to participate in a substance abuse treatment program, 
which includes any aftercare recommended by the treatment program, 
licensed or certified by the department of mental health and substance 
abuse services, which includes a certified drug court or DUI court, if the 
person first: 

(a) Completes a clinical substance abuse assessment conducted 
pursuant to § 55-10-402(h); and 

(b) Serves at least sixty-five (65) days of the period of incarceration 
imposed in the county jail or workhouse. 

(E) Any person violating § 69-9-217(a), upon conviction for a fourth 
offense, shall be sentenced as a felon to serve not less than one hundred 
fifty (150) consecutive days nor more than the maximum punishment 
authorized for the appropriate range of a Class E felony. 

(F) Any person violating § 69-9-217(a), upon conviction for a fifth 
offense and for which prior convictions for vehicular assault under 
§ 39-13-106, aggravated vehicular assault under § 39-13-115, vehicular 
homicide under § 39-13-213(a)(2), or aggravated vehicular homicide un- 
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der § 39-13-218 are to be included, shall be sentenced as a felon to serve 

not less than the minimum sentence of imprisonment established in 

subdivision (c)(1)(E) for a fourth offender, and not more than the maxi- 
mum punishment authorized for the appropriate range of a Class D felony. 

(G) Asixth or subsequent conviction for violating § 69-9-217(a), includ- 
ing any other applicable prior conviction described in subdivision (c)(1)(F), 
is a Class C felony and any person sentenced under this subdivision 
(c)(1)(G) shall be sentenced to serve no less than the minimum sentence of 
imprisonment established in subdivision (c)(1)(E) for a fourth offender, 
and not more than the maximum punishment authorized for the appro- 
priate range of a Class C felony. 

(2) The court, in its discretion, may require a person convicted of a 
violation of § 69-9-217(a) to remove litter from public areas, playgrounds, 
picnic ramps and areas giving the public access to the public waters of the 
state or to work in a recycling center or other appropriate location for any 
prescribed period of time in addition to any of the penalties otherwise 
provided in this section. Any person sentenced to remove litter under the 
circumstances set out in this subdivision (c)(2) shall be allowed to do so ata 
time other than that person’s regular hours of employment. 

(3) For purposes of this section, a person whose convictions for violating 
§ 69-9-217(a) occur more than ten (10) years apart is not considered a 
multiple offender and the penalties imposed upon multiple offenders by 
subdivisions (c)(1) and (2) do not apply to such person. 

(4) No person charged with a violation of § 69-9-217(a) shall be eligible 
for suspension of prosecution and dismissal of charges pursuant to §§ 40- 
15-102 — 40-15-105 and 40-32-101(a)(3)-(c)(3), or for any other pretrial 
diversion program, nor shall any person convicted under § 69-9-217(a) be 
eligible for suspension of sentence or probation pursuant to title 40, chapter 
35, part 3, or any other law authorizing suspension of sentence or probation, 
until such time as the person has fully served day for day at least the 
minimum sentence provided by law. 

(5) All persons sentenced under subdivision (c)(1) or (c)(2) shall be 
required to serve the difference between the time actually served and the 
maximum sentence on probation. The judge, in the judge’s discretion, may 
impose any conditions of probation that are reasonably related to the offense 
but shall impose the following conditions: 

(A) Participation in an alcohol safety boating under the influence (BUI) 
school program, if available; 

(B) Upon the second or subsequent conviction for violating § 69-9- 
217(a), participation in a program of rehabilitation at an alcohol treatment 
facility, if available; and 

(C) The payment of restitution to any person suffering physical injury 
or personal losses as the result of such offense, if such person is economi- 
cally capable of making such restitution. 

(6)(A) Any person convicted under § 69-9-217(a) of an initial or subse- 

quent offense shall be advised in writing of the penalty for second and 

subsequent convictions, and, in addition, when pronouncing sentence, the 
judge shall advise the defendant of the penalties for additional offenses. 
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(B) In the prosecution of second or subsequent offenders, the indictment 

or charging instrument must allege the prior convictions for violating any 

of the provisions of § 69-9-217(a), setting forth the time and place of each 
prior conviction or convictions. 

(7) In addition to all other fines, fees, costs and punishments now 
prescribed by law, in any county having a county operated blood alcohol 
concentration testing facility, a blood alcohol concentration (BAC) test fee in 
the amount of seventeen dollars and fifty cents ($17.50) will be assessed 
upon conviction of an offense of operating a vessel subject to registration for 
each offender who has taken a breath-alcohol test on an evidential breath 
testing unit provided, maintained and administered by a law enforcement 
agency in the counties or where breath, blood or urine has been analyzed by 
a publicly funded forensic laboratory. This fee shall be collected by the clerks 
of various courts of the counties and forwarded to the county trustee on a 
monthly basis, and designated for exclusive use by the law enforcement 
testing unit of the counties if the BAC test was conducted on an evidential 
breath testing unit. If the blood alcohol test was conducted by a publicly 
funded forensic laboratory, the fee shall be collected by the clerks of the 
various courts of the counties and forwarded to the county trustee on a 
monthly basis and designated for exclusive use by the publicly funded 
forensic laboratory. 

(8) No person arrested under this subsection (c) shall be subject to strip 
searches or body cavity searches, or both, unless the arresting officer has 
probable cause to believe the arrested person may be concealing a weapon or 
contraband, or both, in such person’s body cavity. “Contraband” includes, but 
is not limited to, illegal drugs. 

(9) In addition to all other fines, fees, costs, and punishments now 
prescribed by law, an ignition interlock fee of forty dollars ($40.00) shall be 
assessed for each violation of § 69-9-217, occurring on or after July 1, 2018, 
and resulting in a conviction for such offense. All proceeds collected pursuant 
to this subdivision (c)(9) shall be transmitted to the treasurer for deposit in 
the electronic monitoring indigency fund pursuant to § 55-10-419(g). 

(d) Any person violating § 69-9-217(m) commits a Class B misdemeanor 


and, upon conviction of the violation, shall be fined not less than five hundred 
dollars ($500) nor more than one thousand dollars ($1,000) and shall be 
confined in the county jail or workhouse for not less than forty-eight (48) 
consecutive hours nor more than six (6) months. 


History. 

Acts 1965, ch. 334, § 21; 1967, ch. 153, § 1; 
T.C.A., §§ 70-2221, 69-10-217; Acts 1989, ch. 
92, §§ 7-9; 1989, ch. 591, § 113; 1990, ch. 981, 
§ 2; T.C.A. § 69-10-219; Acts 2007, ch. 185, 
§ 13; 2018, ch. 1046, § 8; 2021, ch. 434, §§ 1, 2. 


Compiler’s Notes. 

Acts 2021, ch. 434, § 8 provided that the act, 
which amended this section, applies to instant 
violations committed on or after July 1, 2021. 


Amendments. 
The 2021 amendment rewrote the (c) which 


read: “(c)(1)(A) Any person violating § 69-9- 
217(a) commits a Class A misdemeanor and, 
upon conviction for the first offense, shall be 
fined not less than two hundred fifty dollars 
($250) nor more than two thousand five hun- 
dred dollars ($2,500), and in the discretion of 
the court, shall be confined in the county jail or 
workhouse for a period not to exceed eleven (11) 
months and twenty-nine (29) days. In the dis- 
cretion of the court, in addition to a fine or a jail 
sentence, or both, the person’s privilege to op- 
erate any vessel subject to registration on the 
public waters of the state shall be suspended 
for a period not to exceed one (1) year. 


69-9-219 


“(B) For conviction of the second offense, 
there shall be imposed a fine of not less than 
five hundred dollars ($500) nor more than two 
thousand five hundred dollars ($2,500), and in 
the discretion of the court, the person shall be 
confined in the county jail or workhouse for a 
period not to exceed eleven (11) months and 
twenty-nine (29) days, and the court shall pro- 
hibit such convicted person from operating any 
vessel subject to registration on the public 
waters of the state for a period of two (2) years. 

“(C) For the third or subsequent conviction, 
there shall be imposed a fine of not less than 
one thousand dollars ($1,000) nor more than 
five thousand dollars ($5,000) and the person 
shall be confined in the county jail or work- 
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house for not less than thirty (30) days nor 
more than eleven (11) months and twenty-nine 
(29) days, and the court shall prohibit such 
convicted person or persons from operating any 
vessel subject to registration on the public 
waters of the state for a period of not less than 


three (3) years nor more than ten (10) years.”; 


and substituted “and shall be confined in the 
county jail or workhouse for not less than 
forty-eight (48) consecutive hours nor more 
than six (6) months” for “or shall be confined in 
the county jail or workhouse for no more than 
thirty (30) days, or both” at the end of (d). 


Effective Dates. 
Acts 2021, ch. 434, § 8. July 1, 2021. 
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CHAPTER 2 
LICENSES AND PERMITS 


Part 1. General Provisions 


Persons entitled to license without fee or at reduced fee — Designation of assistant — 
Penalty for false information — Imposition of fee. 

Date of issuance of license or permit — Annual sport licenses — Establishment of 
annual license system. 


Part 2. Miscellaneous Licenses and Permits 


No license required for residents who are 65 years of age or older prior to March 1, 1991 
— Junior hunting, fishing and trapping license — Sportsman license — Combina- 
tion hunting and fishing license — Lifetime sportsman license. 

Hunting and fishing on farmland — License exemption to owners, tenants, and specified 
spouses and relatives — Proof of compliance. 

Commercial fishing and musseling. [See the Compiler’s Notes. ] 

Wholesale fish and mussel dealers — Definitions — License requirements. [See the 
Compiler’s Notes.] 

Fur dealers — License requirements — Regulation of pelts — Penalties. [See the 
Compiler’s Notes. ] 

Taxidermist permits — Report of work — Penalty for violation. [See the Compiler’s 
Notes.] 

Trout fishing in premiere tourist resort cities — Disposition of funds from Reelfoot 
preservation permits — Privileges of senior citizen permit holders. 

Business of culturing pearls in public waters — License requirements — Promulgation 
of rules — Committee. [See the Compiler’s Notes.] 

Fish dealers license — Requirements — Penalties. [See the Compiler’s Notes.] 


PART 1 
GENERAL PROVISIONS 


70-2-104. Persons entitled to license without fee or at reduced fee — 


Designation of assistant — Penalty for false information — 
Imposition of fee. 


(a) The wildlife resources director and the director’s agents, through the 
county clerks or other legally designated license sales agents, have the power 
to issue a: 
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(1) Sport fishing license without the payment of a license fee to those 
residents of Tennessee who are certified to be blind, having a visual acuity, 
with maximum correction, not exceeding 20/200 in the better eye or having 

a visual acuity exceeding 20/200 but accompanied by a limitation in the field 


of vision such that the widest diameter of the visual field subtends an angle 


no greater than twenty degrees (20°). The director shall accept as evidence, 
for the purposes of this title, a certificate from the department of human 
services er from a physician licensed to practice medicine in this state and 
who is actively engaged in the treatment of diseases of the human eye, or a 
licensed, registered optometrist, certifying that such person meets the 
requirements of this section with reference to the degree of blindness as 
defined in this subdivision (a)(1); 

(2) Sport fishing and hunting license without the payment of a fee to 
residents of Tennessee who by reason of service in any war are thirty percent 
(30%) or more disabled. The director shall accept as evidence of service- 
connected disability for the purposes of this section a certification from the 
veterans’ administration; 

(3)(A) Hunting license to persons with intellectual disabilities who reside 
in this state and who are over ten (10) years of age. The director shall 
accept as evidence for the purposes of this subdivision (a)(3) a certificate 
from a physician licensed to practice medicine in this state certifying that 
the applicant meets the requirements of this section with reference to such 
disability. The person must be accompanied by an adult at least twenty- 
five (25) years of age or older, who is hunter-education-certified and 
licensed to hunt. The person shall be required to complete the hunter 
education course as provided in § 70-2-108 in the presence of a licensed 
adult, but shall not be required to attain a particular score on the course 
examination or take the course more than once; 

(B) As used in this subdivision (a)(3), unless the context otherwise 
requires: 

(i) “Accompanied” means the licensed adult shall supervise no more 
than one (1) person with intellectual disabilities at any one (1) time and 
shall be able to take immediate control of the hunting device; 

(ii) “Persons with intellectual disabilities” means persons who pos- 
sess an intellectual disability, as defined by § 33-1-101; 

(C) The commission shall promulgate rules and regulations in accor- 
dance with the Uniform Administrative Procedures Act, compiled in title 
4, chapter 5, to effectuate the purposes of subdivision (a)(3)(A), including, 
but not limited to, rules and regulations to specifically denote on the 
license that the person issued the license is a person with intellectual 
disabilities, and to create a one-time-only fee in an amount sufficient to 
cover the costs of implementing subdivision (a)(3)(A); and 
(4)(A) Permanent sport combination hunting and fishing license upon 
payment of a one-time ten-dollar ($10.00) fee to those residents of this 
state who are permanently restricted to wheelchairs or who have suffered 
an amputation of seventy-five percent (75%) or more of a lower limb. The 
director shall accept as evidence for the purposes of this section a 
certificate from a physician licensed to practice medicine in this state 
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certifying that the applicant meets the requirements of this section with 

reference to permanent restriction to a wheelchair or having suffered an 

amputation of seventy-five percent (75%) or more of a lower limb; or 
(B) Permanent sport combination hunting and fishing license upon 
payment of a one-time ten-dollar ($10.00) fee to those residents of 

Tennessee who are one hundred percent (100%) permanently and totally 

service connected disabled veterans who apply for such discounts and 

exemptions prior to or after May 24, 2000. The agency shall accept as 
evidence of service-connected disability for the purposes of this subdivi- 
sion (a)(4)(B) a certification from the veterans’ administration. 

(b)(1) The fish and wildlife commission shall by proclamation designate one 

(1) week of each year when any person who receives social security benefits 

due to intellectual disability may engage in all forms of sport fishing, and all 

sport fishing license requirements shall be suspended during such week for 
such persons. The agency may accept as evidence for purposes of this section 

a certificate from the social security administration or any other evidence 

acceptable to the executive director. 

(2) A resident of Tennessee who receives social security benefits due to 
intellectual disability is entitled to the privilege of sport fishing upon 
presentation of evidence of such disability satisfactory to the agency. Such 
resident shall be issued a permanent license for sport fishing. 

(c) The giving of false information as to name, age, degree of blindness, 
percentage of disability, permanent restriction to a wheelchair, address, 
residence or nonresidence by any applicant for any license provided for in this 
chapter, or altering any license or permit or any application for any license or 
permit, is a Class C misdemeanor. 

(d)(1) The license fee discounts and exemptions provided in subsections (a) 

and (b) shall apply to qualified residents of Tennessee who apply for such 

discounts or exemptions prior to May 24, 2000. 

(2) For qualified residents of Tennessee who have not applied for such 
discounts or exemptions prior to May 24, 2000, there shall be imposed a 
one-time ten-dollar ($10.00) fee for such license; provided, that such fee shall 
not apply to the exemption granted in subdivision (b)(1). 

(3) Any qualified resident of Tennessee who has applied for such discount 
or exemption prior to May 24, 2000, may nevertheless make a voluntary 
payment of the one-time ten-dollar ($10.00) fee and upon making such 
payment shall be issued a license in accordance with this section. 

(e)(1) This subsection (e) shall be known and may be cited as the “Hunter 

Wright Hunting and Fishing Act.” 

(2) Notwithstanding this section to the contrary, the wildlife resources 
director and the director’s agents, through the county clerks or other legally 
designated license sales agents, have the power to issue an annual sport 
combination hunting and fishing license upon payment of a five-dollar fee to 
residents who are under eighteen (18) years of age and who are disabled. 

(3) As used in this subsection (e), “disabled” means the inability to engage 
in any substantial gainful activity by reason of any medically determinable 
physical or mental impairment that is certified by a licensed physician. This 
means that the condition must be both totally and permanently disabling. 
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The director shall accept as evidence for the purposes of this subsection (e) 
a certificate from a physician licensed to practice medicine in this state 
certifying that the applicant meets the requirements of this subsection (e) 
with reference to being disabled. 

(4) The commission shall promulgate rules and regulations in accordance |» 
with the Uniform Administrative Procedures Act, to specifically denote on 
the license that the person is disabled. 

(f)(1)(A) -The agency shall be reimbursed for lost revenue resulting from the 
issuance of free or partially discounted combination hunting and fishing 
licenses created by statute on or after January 1, 2017, in an amount equal 
to the discounts received. 

(B) Subdivision (f)(1)(A) shall also apply to lost revenue resulting from 
exemptions to licensure requirements created by statute on or after 
January 1, 2017, in an amount rae das * to the amount of lost revenue from 
such exemptions. 

(2)(A) The agency shall maintain an accounting of lost revenue, as 

described in subdivision (f)(1), and shall submit the accounting to the 

department of finance and administration for the payment of moneys in an 
amount equal to such lost revenue out of the general fund on or before 

June 30 of each fiscal year. 

(B) Within thirty (30) days of the receipt of the accounting from the 
agency, the department of finance and administration must pay the actual 
amount of lost revenue for the fiscal year into the wildlife resources fund 
established in § 70-1-401. 

(C) The accounting maintained pursuant to subdivision (f)(2)(A) and 
any other records relating to the accounting shall be subject to audit by the 
comptroller of the treasury. 

(3) Any reimbursement to the agency for lost revenue pursuant to 
subdivision (f)(1)(A) shall be made from the general fund, subject to an 
appropriation by the general assembly in the annual general appropriations 
act. 

(g) A person may assist a resident of this state who obtains a license under 
subdivision (a)(1), (a)(2), (a)(4), or (b)(2), or subsection (e), or who is exempt 
from licensure under subdivision (b)(1), without the necessity of procuring a 
license, if: 

(1) The person who qualifies for a license under subdivision (a)(1), (a)(2), 
(a)(4), or (b)(2), or subsection (e), or who is exempt from licensure under 
subdivision (b)(1), completes and retains a form that designates one (1) 
person as an assistant and identifies the assistant by driver license number 
or by some other unique identifying number that appears on a form of 
identification issued to the assistant by a governmental entity. A person may 
only designate one (1) person as an assistant for hunting or fishing purposes 
each calendar year, except in the case of the death of. the designated 
assistant. The agency shall develop a form that may be used to satisfy the 
requirements of this subdivision (g)(1), and make the form available to the 
public on the agency’s website; 

(2) The person providing assistance is not hunting or fishing on the 
person’s own behalf. No extra bag limit or creel limit is permitted for an 
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assistant who is not licensed to hunt or fish in this state, as applicable; and 


(3) The assistant does not possess: 


(A) A fishing pole, unless the assistant has a valid license to fish in this 


state; 


(B) A firearm, unless the assistant has a valid license to hunt in this 
state, a concealed handgun carry permit, or an enhanced handgun carry 


permit; or 


(C) Any weapon other than a firearm that the agency has authorized by 
proclamation to be used for the taking of game, unless the assistant has a 


valid license to hunt in this state. 


History. 

Acts 1951, ch. 115, § 10 (Williams, 
§ 5178.39); 1955, ch. 62, § 1; impl. am. Acts 
1974, ch. 481, §§ 16-21; impl. am. Acts 1975, 
ch. 219, § 1; Acts 1976, ch. 682, § 2; impl. am. 
Acts 1978, ch. 934, §§ 22, 36; Acts 1982, ch. 
738, § 3; T.C.A. (orig. ed.), §§ 51-208, 51-209; 
Acts 1989, ch. 309, § 1; 1990, ch. 981, § 4; 
Vo0s-en. 54. °9S° Tee et sgo..cn, 3b47, $8 “Ly 2! 
1998, ch. 603, § 1; 2000, ch. 837, § 4; 2004, ch. 
B29.9.1: 201 eh lo 7oey LaZ0i 2, ehnei13. $3" 1; 
2: 2012, ch. 954; 84: 2012 ch:.993)8 138-2017, 
ch.330, §°1;' 2020, ci 7a $< 1) 2021; ch."385; 
§ 1. 


Amendments. 

The 2020 amendment added (g). 

The 2021 amendment in (a)(4)(A), substi- 
tuted “this state” for “Tennessee” in the first 
sentence, added “or who have suffered an am- 
putation of seventy-five percent (75%) or more 
of a lower limb” at the end of the first sentence 
and added “or having suffered an amputation of 
seventy-five percent (75%) or more of a lower 
limb; or” at the end of the paragraph. 


Effective Dates. 
Acts 2020, ch. 737, § 2. June 22, 2020. 
Acts 2021, ch. 385, § 2. May 11, 2021. 


70-2-107. Date of issuance of license or permit — Annual sport licenses 
— Establishment of annual license system. 


(a)(1) Licenses and permits required under this and any other law relating 
to wildlife must be dated on the true date of issue. All annual sport licenses 
must be issued for the year beginning March 1 and ending the last day of 
February of the following year, both inclusive. 

(2) Notwithstanding subdivision (a)(1), the fish and wildlife commission is 
authorized to promulgate rules to abolish license years and establish an 


annual license system. 


(b) In addition to the annual licenses authorized by subsection (a), the 
agency is authorized to issue any hunting, fishing, or trapping license for 


periods exceeding one (1) year. 


History. 

Acts 1951, ch. 115, § 13; 1953, ch. 255, §§ 1, 
2 (Williams, §§ 5178.42, 5178.45); 1957, ch. 
323, §§ 5, 6; 1979, ch. 248, § 3; T.C.A. (orig. 
ed.), § 51-229; Acts 1990, ch. 981, § 4; 1999, ch. 
202, $5522005, ch2360,"8) 1/2021 xeh. 270}:$ 71. 


Compiler’s Notes. 

Acts 2021, ch. 270, § 10 provided that the 
fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 


Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment added (a)(2) and redes- 
ignated the existing provisions of (a) as (a)(1); 
and in (a)(1), substituted “must” for “shall” 
twice and inserted “on”; deleted former (b), 
which read: “A violation of this section is a 
Class C misdemeanor.”; and redesignated for- 
mer (c) as present (b). 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 
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PART 2 
MISCELLANEOUS LICENSES AND PERMITS 


70-2-201. No license required for residents who are 65 years of age or _ 


older prior to March 1, 1991 — Junior hunting, fishing and 
trapping license — Sportsman license — Combination 
_ hunting and fishing license — Lifetime sportsman license. 


(a) [Deleted by 2021 amendment.] 

(b) [Deleted by 2021 amendment. ] 

(c)(1) Residents of Tennessee who are sixty-five (65) years of age or older 

prior to March 1, 1991, are entitled to the privileges of sport fishing, hunting 

and trapping without possessing any license. 
(2) [Deleted by 2021 amendment.] 

(d) Any resident of Tennessee between thirteen (13) and fifteen (15) years of 
age, inclusive, may purchase the junior hunting, fishing and trapping license. 
Such license shall entitle the individual to the privileges of sport fishing, 
trapping and hunting without the requirement of possessing any other license 
or supplemental license as provided in subsection (a). Any resident under 
thirteen (13) years of age shall be exempt from the licensing requirements of 
subsection (a). Residents between thirteen (13) and fifteen (15) years of age, 
inclusive, are entitled to fish without a license during one (1) week of the year, 
commencing with free sport fishing day as proclaimed by the fish and wildlife 
commission. 

(e) A sportsman license is valid for hunting, trapping and sport fishing 
without the necessity of any supplemental license. Additionally, a holder of a 
valid sportsman license is not required to possess the following agency 
permits: agency lake permits; Tellico-Citico trout permits; Lake Graham 
annual permits; small game permits; combination waterfowl and small game 
permits; nonquota big game, including Cherokee, permits; Reelfoot preserva- 
tion permits; and premiere tourist resort city trout fishing permits. The holder 
may also participate in all quota hunt drawings without payment of the 
drawing fee, and if drawn, will be issued a quota hunt permit at no charge. 
Furthermore, for as long as Tennessee Wildlife is published, the executive 
director shall have the discretion to provide a subscription to a sportsman 
license holder at no cost. 

(f) A combination hunting and fishing license is valid for the taking of all 
species of game and fish; provided, that those persons sixteen (16) years of age 
and over desiring to hunt big game, waterfowl, or to take trout, must, in 
addition to the appropriate hunting or fishing licenses, or both, possess the 
appropriate supplemental license as provided in subsection (a). 

(g)(1) There is hereby created a lifetime sportsman license, which shall 

entitle a resident of Tennessee, as defined in subdivision (g)(2), to the same 

privileges and benefits as provided to an annual sportsman license holder. A 

lifetime sportsman license remains valid throughout the life of the license 

holder even though the person may become a nonresident. 
(2) In order to qualify for a lifetime sportsman license, a person must have 
been a resident of the state for twelve (12) consecutive months immediately 
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preceding purchase of the license. A child under the age of one (1) year 
qualifies, no matter where the child is born, if one (1) or more of the child’s 
parents or the child’s legally designated guardian has been a resident of the 
state for twelve (12) consecutive months immediately preceding purchase of 
the license. 

(3)(A) [Deleted by 2021 amendment.] 
(B) The fees are automatically adjusted to reflect the same percentage 
increase as the annual sportsman license. No fees may be decreased as 
part of the automatic adjustment. 
(h)(1) There is created a lifetime sportsman license for adopted children who 
reside in this state, which entitles such child’s legally designated guardian to 
apply for the license on the child’s behalf within thirty-six (36) months 
immediately following the date of the child’s adoption. The child must be 
under thirteen (13) years of age on the date of application for the license and 
upon receipt of the license is entitled to the same privileges and benefits as 
provided to an annual sportsman license holder. A lifetime sportsman license 
for adopted children remains valid throughout the life of the license holder 
even if the person becomes a nonresident. The child is to be issued the 
lifetime sportsman license upon payment of the fee created under subdivi- 
sion (h)(2) and presentation of proof of age and residency, satisfactory to the 
agency. This subsection (h) does not prevent issuance of a lifetime sportsman 
license to an adopted child who meets the qualifications in subsection (g). 

(2) The commission shall promulgate rules in accordance with the Uni- 
form Administrative Procedures Act, compiled in title 4, chapter 5, to create 
a one-time-only fee to cover the costs of implementing subdivision (h)(1). 


History. 

Acts 1951, ch. 115, § 10 (Williams, 
§ 5178.39); Acts 1955, ch. 152, §§ 2-4; 1957, ch. 
PAt Sell 959; chat7s. 6-1) 1961, 'ch..196, § 1: 
1961, ch. 197, § 1; 1965, ch. 106, §§ 1, 2; 1965, 
ch. 140, § 1; 1965, ch. 249, § 1; 1965, ch. 338, 
§ 1; 1967, ch. 154, § 1; 1967, ch. 314, § 1; 1969, 
chy 222°§51; 1970; ch. 406; § 11; 1972; ch: 650, 
§ 1; 1972, ch. 819, § 1; 1972, ch. 820, § 1; 1974, 
ch. 481, § 21; 1975, ch. 241, § 1; 1976, ch. 624, 
§ 1; 1976, ch. 627,§ 1; 1976, ch. 682, § 1; 1978, 
ch. 783, § 1; impl. am. Acts 1978, ch. 934, 
§§ 22, 36; Acts 1979, ch. 180, § 1; 1981, ch. 83, 
§ 5; 1981, ch. 514, § 1; T.C.A. (orig. ed.), § 51- 
2038; Acts 1983, ch. 285, § 2; 1985, ch. 350, § 8; 
1989, ch. 486, §§ 2-4; 1990, ch. 987, §§ 1, 2; 
19938, ch. 204, § 1; 1998, ch. 610, § 1; 2001, ch. 
376, §§ 1, 2; 2003, ch. 319, § 1; 2003, ch. 360, 
§ 1; 2004, ch. 503, § 1; 2012, ch. 993, § 18; 
2020, ch. 807, §§ 1, 2; 2021, ch. 241, § 1; 2021, 
th, 210. $2. 


Compiler’s Notes. 

Acts 2021, ch. 270, § 10 provided that the 
fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2020 amendment, in (g)(3)(B), substi- 
tuted “are” for “shall be” in the first sentence, 
deleted the former second sentence which read: 
“Such fee increases and subsequent adjust- 
ments shall not apply to lifetime sportsman 
licenses purchased for children less than three 
(3) years of age.”, and rewrote the last sentence 
which read: “In no event shall the fees de- 
crease.”; and deleted former (h) which read: 
“There is hereby created a lifetime senior citi- 
zen sportsman license, which shall entitle a 
resident of Tennessee to the same privileges 
and benefits as provided to an annual sports- 
man license holder. A lifetime senior citizen 
sportsman license remains valid throughout 
the life of the license holder even though the 
person may become a nonresident. The fee shall 
be a one-time payment of two hundred dollars 
($200).” 

The 2021 amendment by ch. 241 added (h). 

The 2021 amendment by ch. 270 deleted (a) 
and (b), which read: “(a) Every resident, except 
as otherwise provided, shall pay in accordance 
with the following fee schedule for the privilege 
of hunting, sport fishing, or trapping; provided, 
that no license shall be required for trapping 
beaver: (1) Basic licenses: (A) Combination 
hunting and fishing $20.00 (B) Junior hunting, 
fishing and trapping $7.00 (C) Trapping $17.00 
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(D) One (1) day fishing $2.00 (E) County of 
residence fishing $5.00 (F) Sportsman $100.00 
(2) Supplemental licenses: (A) Big game -- gun 
$17.00 (B) Big game -- archery $17.00 (C) Big 
game -- muzzleloader $17.00 (D) Waterfowl 
$17.00 (E) Trout $11.00 (3) Duplicate license 
$4.00 (b) Every resident shall provide the cor- 
rect information specified on all licenses and 
permits. All licenses and permits must be filled 
out in ink, indelible pencil, typewriter, or 
punched or stamped, or otherwise marked to 
prevent erasures, false entries or alterations 
and must be signed in ink or indelible pencil by 
the licensee”; deleted (c)(2) which read: “Every 
resident shall provide the correct information 
specified on all licenses and permits. All l- 
censes and permits must be filled out in ink, 
indelible pencil, typewriter, or punched or 
stamped, or otherwise marked to prevent era- 
sures, false entries or alterations and must be 
signed in ink or indelible pencil by the: l- 
censee.”; “Residents of Tennessee who are sixty- 
five (65) years of age or older after March 1, 
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1991, are entitled to the privileges of sport 
fishing, hunting and trapping upon payment of 
a one-time ten-dollar ($10.00) fee. Upon pay- 
ment of such fee and presentation of proof of 
age and residency, satisfactory to the agency, 
such resident shall be issued a permanent 


license for sport fishing, hunting and trap- — 


ping.”; and deleted (g)(3)(A) which read: “The 
following fee schedule applies to the lifetime 
sportsman license: (i) Less than three (3) years 
of age $200.00 (ii) Three (3) years of age 
through six (6) years of age $400.00 (iii) Seven 
(7) years of age through twelve (12) years of age 
$600.00 (iv) Thirteen (13) years of age through 
fifty (50) years of age $1,200.00 (v) Fifty-one 
(51) years of age through sixty-four (64) years of 
age $700.00 (vi) Sixty-five (65) years of age and 
older $200.00”. 


Effective Dates. 
Acts 2020, ch. 807, § 3. July 15, 2020. 
Acts 2021, ch. 241, § 2. April 28, 2021. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


70-2-204. Hunting and fishing on farmland — License exemption to 
owners, tenants, and specified spouses and relatives — 


Proof of compliance. 


(a)(1)(A) The owners and tenants of farmlands, and their spouses and 
children, have the right to engage in the sport of hunting and fishing, 
subject to all laws or regulations concerning wildlife, upon such lands and 
waters on the land of which they or their spouses or parents are the bona 
fide owners or tenants, with the permission of the landowner, during the 
season when it is lawful to do so, without procuring a hunting and sport 


fishing license. 


(B) The grandchildren and great-grandchildren under sixteen (16) 
years of age of the owners of farmlands have the right to engage in the 
sport of hunting and fishing, subject to all laws or regulations concerning 
wildlife, upon such lands and waters on the land of which their grandpar- 
ent or great-grandparent or grandparents or great-grandparents are the 
bona fide owners, with the permission of the landowner, during the season 
when it is lawful to do so, without procuring a hunting and sport fishing 


license. 


(C) The spouses of the children of the owners of farmlands have the 
right to engage in the sport of hunting and fishing, subject to all laws or 
regulations concerning wildlife, upon such lands and waters on the land of 
which their mother-in-law or father-in-law is the bona fide owner, with the 
permission of the landowner, during the season when it is lawful to do so, 
without procuring a hunting and sport fishing license. 

(D) Tenants and their spouses and their dependent children must be 
bona fide residents of this state and must actually reside on the land. 

(EZ) Owners and their spouses, children, spouses of children, qualified 
grandchildren, and qualified great-grandchildren must be bona fide resi- 


dents of this state. 
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(F) Land may qualify as farmland only if it is owned by no more than 
one (1) individual or a family; provided, that, if land is owned jointly or in 
common by persons who are first cousins related by blood, then such 
cousins and their children may hunt small game and fish on such land 

under this subsection (a). 

(2) “Family” means any combination of kinship within the third degree, 
including any spouse who has an interest in the property. 

(3) “Tenant” means an individual who receives compensation, such as free 
rent or money, for acting either in the place of or at the direction of the 
landowner in tending to the requirements needed to care for the farmland. 
The primary purpose of the tenancy shall be agricultural in nature. 

(b) Each person claiming a license exemption under subsection (a) shall 
provide identification and shall submit a signed statement attesting to the 
exempt status described in the statement and a description of the land and the 
name of the land owner when requested by an officer of the wildlife agency or 
upon presenting any game to a check station. Such statement shall contain 
information sufficient to demonstrate that such person has complied with the 
requirements of subsection (a). The commission shall prepare a preprinted 
form for the submission of such statements for convenience of use. Submission 
of false information in a signed statement is a Class C misdemeanor. 

(c) A violation of this section is a Class C misdemeanor. 


History. 

Acts 1951, ch. 115, § 16; 1958, ch. 255, § 2 
(Williams, § 5178.45); T.C.A. (orig. ed.), § 51- 
207; Acts 1990, ch. 981,§ 4; 1993, ch. 310, §§ 1, 
2; 1994, ch. 746, § 1; 2000, ch. 837, § 7; 2001, 
ch. 75, § 1; 2005, ch. 341, § 1; 2020, ch. 746, 
§ 1. 


Amendments. 

The 2020 amendment rewrote the former 
first sentence of (a)(1), redesignated as present 
(a)(1)(A) and (B), which read: “The owners and 
tenants of farmlands, and their spouses and 
children, along with the owners’ grandchildren 
and great-grandchildren under the age of six- 
teen (16), have the right to engage in the sport 
of hunting and fishing, subject to all laws or 
regulations concerning wildlife, upon such 


lands and waters on the land of which they or 
their spouses or parents are the bona fide 
owners or tenants, or in the case of qualified 
grandchildren or qualified great-grandchildren, 
their grandparent or great-grandparent or 
grandparents or great-grandparents are the 
bona fide owners, with the permission of the 
landowner, during the season when it is lawful 
to do so, without procuring a hunting and sport 
fishing license.”; added (a)(1)(C); redesignated 
the former second, third, and fourth sentences 
of (a)(1) as present (a)(1)(D)-(F); in present 
(a)(1)(D) and (E), substituted “this state” for 
“the state”; and inserted “, spouses of children,” 
in present (a)(1)(E). 


Effective Dates. 
Acts 2020, ch. 746, § 2. October 1, 2020. 


70-2-205. Commercial fishing and musseling. [See the Compiler’s 
Notes. ] 


(a) Any person, firm or corporation, before engaging in the business of a 
commercial fisher or commercial musseler, as defined under subsection (b), 
shall have in possession the requisite license prescribed in this section. 

(b)(1) A “commercial fisher” is any person who takes or who aids and assists 

another person in taking fish or other aquatic life from any of the waters, 

lakes, streams or ponds of this state for pay, or for the purpose of sale, barter 
or exchange. Any person fishing with commercial fishing gear shall be 
deemed to be a commercial fisher within the meaning of this subdivision 

(b)(1). All persons using fishing tackle or fishing gear other than that 
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permitted to be used by a person having or holding a sport fishing license is 

likewise deemed and considered a commercial fisher within the meaning of 

this subdivision (b)(1). 

(2) A“commercial musseler” is any person who takes mussels from any of 
the waters of this state for pay, or for the purpose of sale, barter or exchange. 

(3) “Person” includes the plural as well as the singular, as the case 
demands, and includes individuals, partnerships, associations or corpora- 
tions. , 

(c) [Deleted by 2021 amendment.] 

(d) Acommercial helper’s license may be issued without limit as to numbers 
to any commercial fisher upon paying for each license the appropriate fee 
required for a commercial fisher. A “commercial helper” is any person who 
assists a commercial fisher in handling fishing gear, operation of motors or any 
other act of assistance to the commercial fisher while in the vessel with the 
commercial fisher. Each commercial fisher must have in personal possession a 
commercial helper’s license for each helper on board the vessel at any time. 

(e)(1) Any violation of this section is a Class A misdemeanor punishable by 

a fine of not less than fifty dollars ($50.00) nor more than one thousand 

dollars ($1,000), and if on second offense, and in the discretion of the court, 

the deprivation or prohibition of the offender from obtaining a license for a 

period of six (6) months. Any nonresident convicted of violation of this section 

shall be prohibited from engaging in commercial fishing or mussel taking in 

Tennessee for a period of five (5) years from the date of conviction, in addition 

to any other penalties prescribed by law. 

(2) In addition to the fines prescribed in this subsection (e), any person 
found guilty of engaging in business as defined in subsection (b) without the 
necessary licenses shall be sentenced to thirty (30) days in the county jail or 
workhouse, which sentence may be suspended if such person shall show to 
the court that such person has subsequently purchased the appropriate 
licenses. 

(f) This section does not apply to a resident of Tennessee who is seventy (70) 
or more years of age, and such person is not required to purchase any license 
required by this section in order to carry on the businesses enumerated in 
subsection (b). 

(g) Nonresidents residing in states that do not permit the sale of nonresi- 
dent licenses to residents of Tennessee are prohibited from engaging in the 
business of a “commercial fisher” or “commercial musseler” in Tennessee. 


History. 

Acts 1951, ch. 115, § 11; 1953, ch. 26, § 1 
(Williams, § 5178.40); Acts 1955, ch. 225, § 1; 
1957, ch.'323,$ 1; 1957; ch. 382, 8:1; 1965;:ch: 
323, § 1; impl. am. Acts 1974, ch. 481, §§ 6, 7; 
Acts 1975, ch. 241, § 3; 1979, ch. 409, § 1; 
1980, ch. 565, § 1; 1982, ch. 738, § 4; T.C.A. 
(orig. ed.), § 51-211; Acts 1983, ch. 385, § 1; 
1989, ch. 486, § 8; 1990, ch. 891, § 8; 1994, ch. 
727, § 5; 2000, ch. 905, §§ 1, 2; 2021, ch. 270, 
§ 3. 


Compiler’s Notes. 
For the most up-to-date fee schedule, refer to 


the Tennessee wildlife resources agency web- 
site at http://www.tn.gov/twra/. 

Acts 2021, ch. 270, § 10 provided that the 
fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment deleted (c), which read: 
“(c) The license and fees to be paid for a com- 
mercial license are as follows: (1) To take fish 
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only RESIDENT $125.00 NONRESIDENT Effective Dates. 
$500.00 (2) To take mussels only RESIDENT Acts 2021, ch. 270, § 11. July 1, 2021. 
$125.00 NONRESIDENT $750.00”. 


70-2-206. Wholesale fish and mussel dealers — Definitions — License 
requirements. [See the Compiler’s Notes.] 


(a) Before any person, firm or corporation engages in the business of a 
wholesale fish dealer or a wholesale mussel dealer, as defined in this subsec- 
tion (a), such person, firm or corporation shall possess the appropriate license. 

(b)(1) “Person” includes the plural as well as the singular, as the case 

demands, and includes individuals, partnerships, associations, or 

corporations; 

(2) “Places of business,” as used in this title, includes the place where 
orders for aquatic products are received, or where aquatic products are 
purchased or sold; 

(3) “Wholesale fish dealer” means any person in the business of buying 
from a commercial fisher, fish or other edible aquatic life, or parts of fish or 
other edible aquatic life, or products taken from the waters of this state for 
the purpose of canning, preserving or processing; or any person in the 
business of buying from a wholesale fish dealer for the purpose of selling or 
handling for shipment or sale. Excluded from this definition are restaurants, 
hotels, grocery stores, retail fish markets, and other businesses that do not 
buy directly from a commercial fisher and that sell directly to the general 
public. Each separate place of business shall require a separate license; and 

(4) “Wholesale mussel dealer” means any person who buys freshwater 
mussels or parts of mussels for the purpose of selling, processing or handling 
for shipment, to wholesalers, retailers or consumers. 

(c) [Deleted by 2021 amendment. ] 


History. 

Acts 1937,.ch.' 84, $145 1941, ch.:127,.§ 2; 
mod. C. Supp. 1950, § 5178.22 (Williams, 
§ 5176.14b); Acts 1965, ch. 334, § 27; 1974, ch. 
481, § 21; 1982, ch. 700, §§ 1, 2; T.C.A. (orig. 
ed.), § 51-213; Acts 1989, ch. 486, § 9; 1990, ch. 
891, § 9; 2000, ch. 644, §§ 1, 2; 2021, ch. 270, 
§ 4, 


Compiler’s Notes. 

For the most up-to-date fee schedule, refer to 
the Tennessee wildlife resources agency web- 
site at http://www.tn.gov/twra/. 

Acts 2021, ch. 270, § 10 provided that the 


fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment deleted (c), which read: 
“(c) The license and fee to be paid are as follows: 
(1) Wholesale fish dealer’s license $250.00 (2) 
Wholesale mussel dealer’s license $250.00”. 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


70-2-208. Fur dealers — License requirements — Regulation of pelts — 
Penalties. [See the Compiler’s Notes.] 


(a) A fur dealer is any person who, either directly or through another person, 
engages in the business of buying and selling the pelts or hides of fur-bearing 
mammals from hunters, trappers, or other fur dealers. 


(b) [Deleted by 2021 amendment.] 


(c) Any person, before engaging in the business of buying and selling the 
pelts or hides of fur-bearing mammals, shall possess the appropriate dealer’s 
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license; provided, that a furrier may engage in the business of buying and 
selling the pelts or hides of fur bearing mammals without possessing or being 
required to possess a fur dealer’s license. Such pelts or hides may be purchased 
by the furrier from fur dealers. 


(d) Each dealer must file with the agency, periodically, as directed by the - 


executive director, a complete report, on forms provided by the agency, of the 
activity of the previous reporting period. The report must be completed in its 
entirety and the dealer must, by signature, certify as to its accuracy. 

(e) The commission is authorized to adopt rules and regulations governing 
the tagging of all pelts or hides of fur-bearing mammals taken. 

(f) Each dealer must permit wildlife officers to inspect the inventory of pelts 
or hides and any records. 

(g) Any person violating this section commits a Class C misdemeanor. Upon 
conviction of a second or subsequent offense within a twelve-month period, the 
person’s license shall be revoked for a period of one (1) year. In addition, any 
person found guilty of engaging in business as defined in subsection (a) without 
the necessary licenses shall be sentenced to the county jail or workhouse, 
which sentence may be suspended if such person shall show to the court that 
the appropriate licenses have been subsequently purchased. 

(h) When used in this section, “person” includes any resident or nonresident 
individual, association, partnership, corporation or other legal entity including 
any individual or entity operating in any capacity on behalf of such individual, 
association, partnership, corporation or other legal entity. 


History. 

Acts 1951, ch. 115, § 50 (Williams, 
§ 5178.79); Acts 1981, ch. 362, § 1; 1982, ch. 
738, § 6; T.C.A. (orig. ed.), § 51-216; Acts 1983, 
ch. 385, § 2; 1984, ch. 792, §§ 1-3; 1989, ch. 
486, § 11; 1989, ch. 591, § 113; 1990, ch. 891, 
§§ 10, 11; 1998, ch. 129, § 1; 1999, ch. 258, § 1; 
202), ch! 270,"§ ‘5: 


Compiler’s Notes. 

For the most up-to-date fee schedule, refer to 
the Tennessee wildlife resources agency web- 
site at http://www.tn.gov/twra/. 

Acts 2021, ch. 270, § 10 provided that the 


fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment deleted (b), which 
read: “The license fee for a resident or a non- 
resident fur dealer shall be one hundred dollars 
($100).” 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


70-2-215. Taxidermist permits — Report of work — Penalty for 
violation. [See the Compiler’s Notes.] 


(a) Any person, before engaging in the practice of taxidermy, which includes 
the stuffing, mounting, and preparing of the skins of wild birds, animals, and 
fish for sale or for hire, must first obtain a permit to do so from the executive 


director. 
(b) [Deleted by 2021 amendment.] 


(c) Each person obtaining such a permit shall conduct such practice of 


taxidermy in accordance with rules and regulations promulgated by the 
commission. Failure to make a report pursuant to the rules and regulations 
shall bar the person concerned from receiving a renewal of the person’s permit 
or a new permit to engage in taxidermy. 





D1. LICENSES AND PERMITS 


70-2-219 


(d) Any person violating this section commits a Class C misdemeanor and, 
upon conviction, shall be fined not less than ten dollars ($10.00) nor more than 


twenty-five dollars ($25.00). 


History. 

Acts apie «ch. 115, .§ 67). (Willams, 
§ 5178.96); 1961, ch. 198, § 1; 1969, ch. 245, 
§ 1; impl. am. Acts 1974, ch. 481, §§ 6, 7; Acts 
1975, ch. 241, § 5; T.C.A. (orig. ed.), § 51-226; 
Acts 1989, ch. 486, § 12; 2021, ch. 270, § 6. 


Compiler’s Notes. 

For the most up-to-date fee schedule, refer to 
the Tennessee wildlife resources agency web- 
site at http://www.tn.gov/twra/. 

Acts 2021, ch. 270, § 10 provided that the 
fish and wildlife commission is authorized to 


promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment deleted (b), which 
read: “The executive director shall collect a fee 
of fifty dollars ($50.00) for each permit issued, 
each permit to expire the last day of February.” 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


70-2-219. Trout fishing in premiere tourist resort cities — Disposition 


of funds from Reelfoot preservation permits — Privileges 
of senior citizen permit holders. 


(a) [Deleted by 2021 amendment.] 

(b)(1) Before any person may fish for trout in a premiere tourist resort city, 
such person must obtain the appropriate permit as described in this part, in 
addition to any appropriate state license, if required. The fish and wildlife 
commission is authorized to establish seasons and creel limits and to 
establish and collect permit fees in amounts to be set forth by proclamation 
duly passed by the commission. In addition to the appropriate state license, 
a person must obtain either a one-day permit for a fee of two dollars ($2.00) 
or a three-day permit for a fee of six dollars ($6.00); provided, that a 
nonresident may purchase a one-day all inclusive permit, in lieu of the 
normal license/permit combination. The fee for this permit shall be not less 
than eight dollars ($8.00) nor greater than thirteen dollars ($13.00). Eight 
dollars ($8.00) from each permit sold shall be retained by the agency as its 
license fee. 

(2) The fish and wildlife commission is authorized to pay to the premiere 
tourist resort city an amount not to exceed the permit fees collected, less the 
eight-dollar license fee retained by the agency, for the cost incurred by the 
premiere tourist resort city for the stocking of trout. 

(3) The fish and wildlife commission may exempt certain age groups from 
this section. 

(4) Full-time police officers and other such authorized employees of the 
premiere tourist resort city have the authority under the guidance of the fish 
and wildlife commission to enforce the creel limits, licensing and permit 
requirements of this subsection (b). 

(5) “Premiere tourist resort city” means a municipality having a popula- 
tion of twenty-five hundred (2,500) or more persons, according to the federal 
census of 1980 or any subsequent federal census, in which at least forty 
percent (40%) of the assessed valuation, as shown by the tax assessment 
rolls or books of the municipality, of the real estate in the municipality 
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consists of hotels, motels, tourist courts accommodation, tourist shops and 
restaurants. 

(c) All funds derived from the sale of the Reelfoot preservation permit are 
hereby designated as set aside for the exclusive use of acquiring and main- 
taining lands around Reelfoot Lake. ze 

(d) Residents of Tennessee sixty-five (65) years of age or older who purchase 
an annual senior citizen permit and who otherwise comply with the licensing 
requireménts of § 70-2-201(c)(2), if applicable, enjoy the same additional 
privileges and benefits as provided to an annual sportsman license holder. The 
annual fee shall be forty dollars ($40.00). 

(e)(1) The executive director is authorized to issue special permits to a 

nonprofit wildlife conservation organization that qualifies as tax exempt 

under § 501(c)(3) of the Internal Revenue Code (26 U.S.C. § 501(c)(3)). An 

organization that receives a special permit issued under this subsection (e) 

~may sell or otherwise transfer such permits through any legal means 
available. 

(2) Any proceeds of the sale must be used in this state for wildlife 
management projects approved by the agency; provided, that, notwithstand- 
ing any other law to the contrary, the organization may use no more than 
twenty percent (20%) of the proceeds to administer the sale or transfer of the 
permit. 

(3) The executive director may issue up to five (5) special permits in a 
license year and shall strive to ensure that hunting or fishing opportunities 
occur in each grand division of the state pursuant to this subsection (e). 

(4) The commission may promulgate rules to implement the special 
permit program. 


History. fish and wildlife commission is authorized to 


Acts 1978, ch. 688, § 1; 1979, ch. 231, § 1; 
1981, ch. 112, § 1; 1981, ch. 484, §§ 1, 2; T.C.A., 
§ 51-238; Acts 1983, ch. 285, § 1; 1985, ch. 350, 
§§ 6, 7; 1987, ch. 23, §§ 1, 2; 1989, ch. 47, § 1; 
1989, ch. 486, §§ 13, 14; 1991, ch. 124, § 1; 
1992, ch. 570, §§ 1, 2; 1992, ch. 616, § 2; 1995, 
ch. 332, § 1; 1999, ch. 107, § 1; 2001, ch. 376, 
§ 3; 2007, ch. 162,§ 1; 2009, ch. 182, § 1; 2012, 
ch, 993, § 13; 2019, ch. 65, §' 1; 2021, ch. 270, 
§ 7. 


Compiler’s Notes. 
Acts 2021, ch. 270, § 10 provided that the 


promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment deleted (a), which de- 
scribed various fees for permits required by 
rules and regulations or proclamations pro- 
claimed by the fish and wildlife commission. 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


70-2-220. Business of culturing pearls in public waters — License 
requirements — Promulgation of rules — Committee. [See 
the Compiler’s Notes.] 


Any person, firm, or corporation, before engaging in the business of culturing 
pearls in the public waters, must first obtain an annual license from the 
wildlife resources agency. No nonresident may be granted a license if the state 
or country of the nonresident prohibits residents of Tennessee from engaging 
in the business of culturing pearls. The business must be conducted in 
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accordance with rules promulgated by the fish and wildlife commission. The 

executive director shall appoint a committee of five (5) persons to assist the 

executive director in the initial drafting of the rules. Those persons include: 
(1) The executive director or the executive director’s designee; 


(2) The chief of fisheries; 
(3) A fisheries biologist; and 


(4) Two (2) industry representatives in the initial drafting of the rules. 


History. 
Acts 1986, ch. 653, § 1; 2012, ch. 993, § 13; 
2021, ch. 270, § 8. 


Compiler’s Notes. 

For the most up-to-date fee schedule, refer to 
the Tennessee wildlife resources agency web- 
site at http://www.tn.gov/twra/. 

Acts 2021, ch. 270, § 10 provided that the 
fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment rewrote the section, 
which read: “Any person, firm or corporation, 
before engaging in the business of culturing 
pearls in the public waters, shall first obtain an 


annual license from the wildlife resources 
agency. No nonresident shall be granted a li- 
cense if the state or country of the nonresident 
prohibits residents of Tennessee from engaging 
in the business of culturing pearls. The fee for 
the license shall be one thousand dollars 
($1,000). The business shall be conducted in 
accordance with rules and regulations promul- 
gated by the fish and wildlife commission. The 
executive director of the wildlife resources 
agency shall select a committee of five (5) 
people that will include the executive director 
or the executive director’s representative, the 
chief of fisheries, a fisheries biologist, and two 
(2) industry representatives to assist the execu- 
tive director in the initial drafting of these rules 
and regulations.” 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


70-2-221. Fish dealers license — Requirements — Penalties. [See the 
Compiler’s Notes. |] 


(a) Any person, firm or corporation, before engaging in the businesses 
described in this section, must purchase a fish dealer’s license: 

(1)(A) A “bait dealer” engages in the business of capturing legal species of 

fish or other aquatic life for the purpose of sale or the selling of legal 

species of fish and other aquatic life for bait; 

(B) Each bait dealer shall make a monthly report to the executive 
director on forms provided as to the number of minnows sold and shall 
indicate the source of supply of such minnows; provided, that the executive 
director may, in the executive director’s discretion, require only those 
monthly reports that the executive director may deem necessary; and 

(C) The wildlife resources agency is empowered to inspect any shipment 
of live minnows, and if found diseased, may cause the shipment to be 
destroyed without being liable for damage for such destruction; 

(2) “Catch-out operation” is the business of making legal species of fish 
placed in a pond, tank, or other constructed container available to persons 
wishing to procure them by purchase; 

(3)(A) “Fish farming” is the business of rearing for sale legal species of fish 

and other aquatic life or the selling of legal species of fish and other 

aquatic life reared in private facilities; and 

(B) Fish used in the catch-out business must be reared fish or must be 
wild commercial fish species obtained legally by commercial fishers, and 
must be approved by the agency. Fish to be purchased may be caught by 
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persons using legal fishing methods without the requirement of a fishing 


license. 


(b) These businesses shall be operated under rules and regulations promul- 


gated by the wildlife resources agency. 


(c) [Deleted by 2021 amendment.| 


(d) Each license issued shall cover all operations of a single business 
conducted within the exterior boundaries of the same tract of land owned or 
leased by the person, firm or corporation. 

(e) Any person, firm or corporation violating this section commits a Class C 
misdemeanor punishable by a fine of not less than twenty-five dollars ($25.00) 


nor more than fifty dollars ($50.00). 


History. 
Acts 1989, ch. 486, § 10; 1994, ch. 727, § 1; 
2021ch 27088: 9: 


Compiler’s Notes. - 

For the most up-to-date fee schedule, refer to 
the Tennessee wildlife resources agency web- 
site at http://www.tn.gov/twra/. 

Acts 2021, ch. 270, § 10 provided that the 
fish and wildlife commission is authorized to 
promulgate rules to effectuate the purposes of 
this act. The rules must be promulgated in 
accordance with the Uniform Administrative 


Procedures Act, compiled in Tennessee Code 
Annotated, Title 4, Chapter 5. 


Amendments. 

The 2021 amendment deleted (c), which read: 
“The fee for a resident license shall be twenty 
dollars ($20.00); the fee for a nonresident li- 
cense shall be two hundred fifty dollars ($250). 
The license will expire on the last day of Feb- 
ruary each year.” 


Effective Dates. 
Acts 2021, ch. 270, § 11. July 1, 2021. 


CHAPTER 6 
ENFORCEMENT OF WILDLIFE LAWS 


Part 1. General Provisions 


Section 
70-6-101. Enforcement authority — Inspection of game — Penalty for refusing to allow inspection 
— Regulations. 
PART 1 


GENERAL PROVISIONS 


70-6-101. Enforcement authority — Inspection of game — Penalty for 
refusing to allow inspection — Regulations. 


(a) The executive director or the officers of the wildlife resources agency, or 
officers of any other state or of the federal government who are full-time 
wildlife enforcement personnel designated by the executive director, shall 
enforce all laws now enacted or that may hereafter be enacted for the 
propagation and preservation of all wildlife in this state, and shall prosecute 
all persons, firms and corporations who violate any of such laws. The executive 
director or officers of the agency shall seize any and all wild animals, wild fowl, 
wild birds, fishes, frogs and other aquatic animal life, or parts of such wildlife, 
that have been killed, caught, or taken at a time, in a manner or for a purpose, 
or that are in possession, or that have been shipped, transported, carried or 
taken in this state or brought into this state from another state, contrary to the 
laws of this state. 
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(b)(1) It is the duty of every person participating in the privileges of taking 
or possessing such wildlife as permitted by this title to permit the executive 
director or officers of the agency to ascertain whether the requirements of 
this title are being faithfully complied with, including the possession of a 
proper license. 

(2) Any person who refuses such inspection and count by any authorized 
officer of the state, or who interferes with such officer or obstructs such 
inspection or count commits a Class C misdemeanor, and upon conviction 
shall be punished by a fine of not less than twenty-five dollars ($25.00) nor 
more than fifty dollars ($50.00). 

(c) This section does not permit search or inspection of a person’s dwelling, 
place of business, or interior of an automobile without a search warrant. 

(d) The commission is authorized to provide by duly promulgated regula- 
tions a system for issuing warning citations under such conditions as may be 
deemed proper. 


History. “This section does not permit” for “Nothing in 
Acts 1951, ch. 115, § 5 (Williams, § 5178.34); this section shall be construed to permit” and 

1959, ch. 145, § 4; 1970, ch. 494,§ 1;impl.am. inserted “, or interior of an automobile”. 

Acts 1974, ch. 481, §§ 6, 7; Acts 1974, ch. 481, 

§ 21; T.C.A. (orig. ed.), § 51-701; Acts 1990, ch. Effective Dates. 


891, §§ 22, 23; 2020, ch. 799, § 1. Acts 2020, ch. 799, § 2. July 15, 2020. 
Amendments. 
The 2020 amendment, in (c), substituted 
CHAPTER 7 


LIABILITY FOR ACTIVITIES 


Part 2. Whitewater Rafting Professionals 


Section 
70-7-205. Written waivers, exculpatory agreements and releases. 


PART 2 
WHITEWATER RAFTING PROFESSIONALS 


70-7-205. Written waivers, exculpatory agreements and releases. 


Nothing in this part modifies, constricts, or prohibits the use of written 
waivers, exculpatory agreements, or releases, including such waivers, agree- 
ments, or releases kept or displayed in electronic format. This part is intended 
to provide additional limitations of liability for whitewater professionals, 
whether or not such agreements are used. 


History. for “shall modify, constrict or prohibit” and 
Acts 2012, ch. 862, § 1; 2020, ch. 524, § 1. added “, including such waivers, agreements, or 
releases kept or displayed in electronic format.” 

Amendments. 


The 2020 amendment, in the first sentence, Effective Dates. 
substituted “modifies, constricts, or prohibits” Acts 2020, ch. 524, § 2. March 6, 2020. 
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ADMINISTRATION 


Part 1. Department of Human Services 


Section 

71-1-105. Powers and duties. 

71-1-124. Quarterly report detailing department’s access to and use of federal funds. 

71-1-130. Day care services — Rate of reimbursement — Market rate study — Enrollment-based 
child care subsidy payments program. 

71-1-132. Rule making authority — Compliance with federal law — Notice of rulemaking. 


PART 1 
DEPARTMENT OF HUMAN SERVICES 


71-1-105. Powers and duties. 


(a) The department is charged with the administration or supervision of all 
of the public welfare activities of the state as provided in this section. The 
department shall: 

(1) Administer or supervise all functions of the federal Social Security Act 

(42 U.S.C.), established or to be established in Tennessee that may be 
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assigned to it by law, regulation or executive order; 

(2) Cooperate with the federal government or its agencies or instrumen- 
talities, in establishing, extending, strengthening or reforming services to 
assist persons and families in need of such services from this state; 

(3) Promote the unified development of the institutional and noninstitu- 
tional agencies subject to its jurisdiction, including the determination of all 
matters of general policy and the control of the administration of each of the 
institutional or noninstitutional agencies in the department, so that each 
institutional or noninstitutional agency shall perform its function as an 
integral part of the general system; 

(4) Establish and enforce reasonable rules and regulations governing the 
custody, use and preservation of the records, papers, files and communica- 
tions of the department. The use of such records, papers, files and commu- 
nications by any other agency or department of the government to which 
they may be furnished shall be limited to the purpose for which they are 
furnished and by the law by which they may be furnished; 

(5)(A) License or approve, and supervise, adult day care centers and child 

care agencies as defined in chapter 2, part 4, and chapter 3, part 5 of this 

title, and to promulgate any regulations it deems necessary to carry out 
the licensing laws; 

(B) Establish criteria for the approval of persons or entities who receive 
any state or federal funds for the provision of care for adults or children 
whether those persons or entities are licensed or approved as provided in 
chapter 2, part 4 or chapter 3, part 5, of this title, or whether they are 
otherwise unlicensed, and, if determined by the department to be neces- 
sary, provide for such criteria in regulations promulgated pursuant to the 
Uniform Administrative Procedures Act, compiled at title 4, chapter 5, 
part 2; and 

(C) Utilize any state, federal, local or private funding to provide for any 
child care or adult day care services or training that it deems necessary to 
promote the welfare of children and adults or that is required or permitted 
by state or federal law or regulations, and to provide such services or 
training directly or by contract with any public or private entities; 

(6) Promote and employ the use of such measures as are designed to 
restore persons receiving assistance or services from the department to a 
condition of self-support in the community and pursue the preventive 
aspects of its work, including providing, to the extent possible, foster care for 
adults who are unable to maintain an independent living arrangement, and 
such other services to those liable to become destitute or handicapped as will 
prevent their becoming or remaining public charges; 

(7) Study the causes of economic dependency or rehabilitative service 
requirements for persons in need of economic support or rehabilitative 
services in Tennessee and promote efficient methods for assisting persons in 
need of such support or services; 

(8) Cooperate with the commissioner of social security, and with any other 
agency or instrumentality of the federal government in any reasonable 
manner that may be necessary to qualify for federal aid for assistance to 
persons who are entitled to assistance under the Social Security Act, except 
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as otherwise provided by subdivision (a)(1), and in conformity with this part, 
including the making of such reports, in such form and containing such 
information as the commissioner of social security or any other agency or 
instrumentality of the federal government may, from time to time, require 
and comply with such requirements as such commissioner, agency, or — 
instrumentality may, from time to time, find necessary to assure the 
correctness and verification of such reports; 

(9) Receive and expend as provided by law any public and private 
donations, not provided for by § 71-1-113, and the department may expend 
a reasonable proportion of any such donation for administrative purposes; 

(10) Assist and cooperate with other departments, agencies, instrumen- 
talities, and institutions of the state and federal governments, when so 
requested, in performing services in conformity with the purposes of this 
part; 

(11) Act in cooperation with the federal government in welfare matters of 

“mutual concern in conformity with this part and in the administration of any 
federal funds granted to this state or any state appropriations to aid in the 
furtherance of any such functions of the state government, including relief 
and assistance of needy citizens; 

(12) Make such rules and regulations and take such action as may be 
deemed necessary or desirable to carry out this part and that are not 
inconsistent with this part; 

(13) Administer such additional public welfare functions as are hereby or 
may be vested in it by law pursuant to this part; 

(14) Be authorized to license blind persons to operate vending stands in 
state and county buildings; provided, that, in the opinion of the director of 
vocational rehabilitation and the custodian of such building or buildings, a 
suitable place may be found for the location of such stand or stands to be 
operated in accordance with the Randolph-Sheppard Vending Stand Act of 
June 20, 1936, chapter 638, 49 Stat. 1559 (20 U.S.C. § 107 et seq.), or 
amendments to that act; 

(15) Enforce the provisions of Title IV-D of the Social Security Act (42 
U.S.C. § 651 et seq.), relative to child and spousal support and establish- 
ment of paternity and to contract with public or private entities to provide 
any services necessary to carry out such provisions; 

(16)(A) Conduct investigations, including, but not limited to, investigation 

into the existence of: 

(i) Trafficking in, or fraud involving, the food assistance program 
administered by the department pursuant to chapter 5, part 3 of this 
title; 

(ii) Fraud, abuse, theft, misappropriation, or misuse of property, 
funds, or services by a person or entity in a program administered by the 
department; and 

(iii) Misconduct by an employee, contractor, or agent of the depart- 
ment concerning or related to the operation of a department program or 
laws, regulations, or policies governing the department’s operations; 
and 
(B)G) Except as provided in subdivisions (a)(16)(B)(ii) and (iii), records 
and information obtained pursuant to an investigation conducted pur- 
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suant to this subdivision (a)(16), including the identities of witnesses or 
individuals with information relevant to the investigations, are confi- 
dential and not open for inspection by members of the public under title 
10, chapter 7; however, operational records of a state agency, including 
the department, which are not investigative records or not otherwise 
protected under state or federal law or other legal authority, must 
remain open for inspection by members of the public; 

(ii) The records and information to which this subdivision (a)(16)(B) 
applies cease to be confidential under subdivision (a)(16)(B)() upon 
closure of the investigation by the department and final adjudication of 
any administrative appeal of an action taken based upon the results of 
the investigation or the conclusion of all court proceedings in a criminal 
prosecution related to the investigation as evidenced by an order of the 
court, including the opportunity for direct appeal having been ex- 
hausted, whichever occurs later; 

(iii) This subdivision (a)(16)(B) does not prevent the department from 
sharing information or records with the district attorney general or law 
enforcement personnel for the purpose of cooperating with a law 
enforcement investigation or with the comptroller of the treasury or the 
comptroller’s designee for the purpose of audit. Information or records 
that the department shares with the district attorney general or law 
enforcement remain confidential under subdivision (a)(16)(B)(i), except 
to the extent that a court orders otherwise, the information or records 
are used as evidence in a criminal prosecution, or the Tennessee rules of 
criminal procedure require disclosure. Information or records that the 
department shares with the comptroller or comptroller’s designee for 
the purpose of audit remain confidential under subdivision (a)(16)(B)(i) 
and under § 10-7-504(a)(22)(A) as an audit working paper; and 

(iv) A knowing violation of this subdivision (a)(16)(B) is a Class B 
misdemeanor; 

(17) When conducting any investigation pursuant to subdivision 


(a)(16)(A) or (a)(16)(B): 


(A) Have the power to issue subpoenas to compel the attendance of 
witnesses, the examination of witnesses under oath, and the production of 
books, accounts, papers, records, and documents relating to an investiga- 
tion; provided, that: 

(i) The materials to be produced are relevant to the investigation; 

(ii) The materials to be produced are specified with reasonable 
particularity; and 

(iii) The subpoenas command production of the materials covering 
only a reasonable period of time; 

(B) Have the power to compel the production of employment records 
during an investigation. For purposes of this subdivision (a)(17)(B), 
“employment records” includes records of future, past, or present employ- 
ees who are applying for or have received a form of public assistance or are 
members of the household of a person who is applying for or has received 
a form of public assistance from this state or another state; 

(C) Have the authority to refer any matter to the appropriate enforce- 
ment authority for criminal prosecution; 
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(D) Have the authority to refer any matter to the appropriate enforce- 
ment authorities for civil proceedings, including, but not limited to, 
referral to the attorney general and reporter for civil recovery; 

(FE) Have the authority to cooperate with other state agencies to 
investigate fraud and abuse in programs administered by the department; 

(F) Have the authority to furnish information to educate the public 
about the fraud and abuse laws pertaining to programs administered by 
the department; and 

(G) Have the authority to contract with entities as necessary to carry 
out the required duties of subdivisions (a)(17)(C)-(F). 

(b) Notwithstanding any state law or regulation to the contrary, the depart- 
ment may provide low-income energy assistance at any percentage of the 
federal income poverty level that is permitted by federal law. 

(c) The department is authorized to take actions necessary to support the 
development of shared services alliances and family child care networks to 
improve the quality of child care in this state, give child care providers access 
to innovative child care business resource platforms, and provide a means of 
cost savings to child care providers through negotiated discounts. The depart- 
ment may contract with one (1) or more entities as necessary to implement this 


subsection (c). 


History. 

Acts 1937, ch. 48, § 3; 1937, ch. 299, § 1; 
1939, ch. 95, §§ 4-6; impl. am. Acts 1943, ch. 
154, § 1; C. Supp. 1950, § 4765.5 (Williams, 
§§ 371.3, 4765.3); impl. am. Acts 1955, ch. 102, 
§ 1; modified; Acts 1972, ch. 624, § 2; 1973, ch. 
337, § 1; impl. am. Acts 1975, ch. 219, § 1 (a), 
(b); 1975, ch. 279, § 1; modified; T.C.A. (orig. 
ed.), § 14-105; Acts 1984, ch. 789, § 3; T.C.A., 
§ 14-1-105; Acts 1993, ch. 284, § 1; 1996, ch. 
1079, § 1538; 1998, ch. 1098, § 64; 2000, ch. 
981, §§ 14, 51; 2010, ch. 626, § 1; 2013, ch. 402, 
§ 1; 2018, ch. 789, § 1; 2021, ch. 498,§ 4; 2021, 
id apna Rated Tha 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 
annual cost of any program or expenditure 
authorized under the act must not cause the 


department to exceed the amount of the annual 
federal temporary assistance for needy families 
block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment by ch. 498 added (c). 

The 2021 amendment by ch. 515 redesig- 
nated the former introductory language of 
(a)(16) as (a)(16)(A); in present (a)(16)(A), sub- 
stituted “including” for “which shall include” 
and deleted “be” preceding “limited to,”; redes- 
ignated former (a)(16)(A)—(a)(16)(C) as 
(a)(16)(A)G)—(a)(16)(A)Gii); substituted “a” for 
“any” wherever it appears in (a)(16)(A)(ii); in 
(a)(16)(A)Gii), substituted “an” for “any” follow- 
ing “Misconduct by”, substituted “a” for “any” 
following “related to the operation of” and de-- 
leted “any” following “department program or”; 
and added present (a)(16)(B). 


Effective Dates. 

Acts 2021, ch. 498, § 5. May 25, 2021. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


71-1-124. Quarterly report detailing department’s access to and use of 


federal funds. 


(a) Notwithstanding any law to the contrary, the commissioner shall submit 
a report quarterly to the persons identified in subsection (c) detailing the 
department’s access to and use of federal funds. The report may be submitted 


electronically. 


(b) The report must include information, in the aggregate and per program, 
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regarding: 

(1) The amount and source of federal funds available to be spent by the 
department in the current fiscal year; 

(2) The amount of federal funds budgeted to be spent and expected to be 
actually spent in the current fiscal year; 

(3) The amount and percentage of federal funds set aside as reserve, both 
cumulatively and in the current fiscal year; 

(4) Whether there are restrictions or requirements under federal law on 
how federal funds can be spent, and what those restrictions or requirements 
are; 

(5) Whether there are restrictions or requirements under state law on 
how federal funds can be spent, and what those restrictions or requirements 
are; 

(6) Whether and how the restrictions or requirements described in 
subdivisions (b)(4)-(5) prevented the department’s expenditure of federal 
funds; and 

(7) Whether unspent federal funds available to the department carry over 
to the next fiscal year or are lost. 

(c) Persons to whom the commissioner must submit the report include: 

(1) The speakers of the house of representatives and the senate; 

(2) The chief clerks of the house of representatives and the senate; 

(3) The chairs of the finance, ways and means committees of the house of 
representatives and the senate; 

(4) The chairs of the health committee of the house of representatives and 
the health and welfare committee of the senate; 

(5) The executive director of the general assembly’s fiscal review commit- 
tee, for distribution to the members of the committee; 

(6) The directors of the office of legislative budget analysis; and 

(7) The legislative librarian. 

(d) For purposes of this section, “program” includes programs administered 
by the department for adult and family services, child support, and rehabili- 
tation services, including: 

(1) The child care benefits program; 

(2) The temporary cash assistance program, through the state’s tempo- 
rary assistance to needy families (TANF) program; 

(3) The supplemental nutrition assistance program (SNAP); 

(4) The child support enforcement program; 

(5) Rehabilitation services; and 

(6) The disability determination program. 


History. Effective Dates. 
Acts 2021, ch. 308, § 1. Acts 2021, ch. 308, § 2. May 4, 2021. 


71-1-130. Day care services — Rate of reimbursement — Market rate 
study — Enrollment-based child care subsidy payments 
program. 


(a) The department shall perform a market rate study of day care rates 
annually. 
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(b) In compliance with federal law and regulations and from the market rate 
study or utilizing an alternative methodology, the department shall annually 
determine an amount to be paid as reimbursement on behalf of low-income 
families, for the provision of child or infant care by a day care center, family 
day care home, or group day care home. * 

(c) The commissioner shall report to the governor and the general assembly, 
no later than October 1 of each year, the results of the market rate study; the 
results of-an alternative methodology utilized, if applicable; and the annual 
rate that has been requested by the department in its budget. 

(d) The average rate to be paid by the department for day care services in 
fiscal year 1990-1991 shall be forty-six dollars ($46.00) per week. An additional 
two dollars ($2.00) per day may be paid for transportation in “as-needed” day 
care, if it is furnished by the day care provider. 

(e) The amounts to be paid by the department for day care services and 
transportation under this section’shall be subject to the availability of funding 
each year in the general appropriations act. 

(f) In any case where the department terminates a certificate for an eligible 
child for child care services with a child care provider, the department shall 
promptly, but in any event within forty-eight (48) hours, inform the provider 
that the child’s certificate is or will no longer be in effect. 

(g)(1) A parent or other caretaker of an eligible child who receives a subsidy 

certificate from the department shall be solely responsible for payment to 

the provider of child care services any required copayments or other 
payments required pursuant to any contractual agreement with the provider 
of child care services. 

(2) Unless extenuating circumstances or other good cause applies as 
determined by the department, upon removal of a child from a provider of 
child care services, no subsidy certificate shall be issued or any payments 
made by the department on behalf of the child to any subsequent provider of 
child care services, unless the parent or other caretaker of the eligible child 
has made all required copayments to, or has reached an agreement regard- 
ing outstanding copayments with, the previous provider of child care 
Services. 

(3) For purposes of this subsection (g), “copayment” means the depart- 
ment-imposed fee required to be paid by the parent or caretaker on behalf of 
the eligible child to the provider of child care services as a condition for the 
receipt of a subsidy certificate. 

(4) Nothing in this subsection (g) shall be construed to require the 
department to resolve or mediate any dispute between the parent or 
caretaker of any eligible child and the provider of child care services relative 
to outstanding copayments. 

(h) For purposes of this section, “alternative methodology”: 

(1) Means a method of determining the costs of day care other than by a 
market rate study; and 

(2) Includes cost-of-quality studies and cost estimation models. 

(i)(1) The department may utilize an enrollment-based child care subsidy 

payments program that complies with all applicable federal funding require- 
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ments and legal authority and that seeks to provide adequate, stable 
payments to providers of child care services under this section by establish- 
ing effective payment practices based upon accurate time and attendance 


systems. 


(2) The department shall consider program standards, such as, but not 


limited to, the following: 


(A) The child’s developmental and educational goals when authorizing 
care periods eligible for reimbursement; 
(B) Accommodation of variable parent schedules; 
(C) Authorizing pay based upon enrollment rather than attendance; 
(D) Using a range of hours to determine authorized care amounts; and 
(EZ) Simplifying and streamlining payment processes with providers. 
(3) The department shall publish on the department’s publicly accessible 
website an overview of child care services and the methodology used to issue 
payments to providers of child care services, including any changes to the 
methodology during the previous year, if applicable. 


History. 

Acts 1990, ch. 1072, § 1; T.C.A. (orig. ed.), 
§ 71-3-129; Acts 1996, ch. 950, § 21; 2006, ch. 
14 1p trise202l ch w4e4 Sel: 2021. ch.>498. 
§§ 1-3. 


Amendments. 
The 2021 amendment by ch. 484 added (i). 
The 2021 amendment by ch. 498, in (b), 
substituted “from the market rate study or 


utilizing an alternative methodology” for “from 
the market rate study”; in (c), substituted “re- 
sults of the market rate study; the results of an 
alternative methodology utilized, if applicable;” 
for “results of the market rate study”; and 
added (h). 


Effective Dates. 
Acts 2021, ch. 484, § 2. May 12, 2021. 
Acts 2021, ch. 498, § 5. May 25, 2021. 


71-1-132. Rule making authority — Compliance with federal law — 


Notice of rulemaking. 


(a)(1) The department shall have rulemaking authority to establish any 
rules necessary for the administration of the child support program operated 
pursuant to Title IV-D of the Social Security Act (42 U.S.C. § 651 et seq.), 
and shall have rulemaking authority to establish any rules to carry out the 
requirements of any title or part of any title that the department adminis- 
ters and that are necessary to implement the Title IV-D child support 
program and to effectuate any federal legislative or regulatory changes. 
(2) Notwithstanding any law to the contrary, the department shall have 
authority after July 1, 1997, to promulgate any emergency rules, following 
approval by the attorney general and reporter pursuant to § 4-5-208, to 
implement chapter 551 of the Acts of 1997 or of any title or part of any title 
that the department administers and that may be necessary to implement 
chapter 551 of the Acts of 1997, which emergency rules shall become effective 
upon the effective date of any provisions of Acts 1997, ch. 551, if the 
implementation period of any provisions of chapter 551 of the Acts of 1997, 
occurs before July 1, 1998; provided, however, that the department shall 
promulgate permanent rules to implement chapter 551 of the Acts of 1997, 
pursuant to a rulemaking hearing as required by the Uniform Administra- 
tive Procedures Act, compiled in title 4, chapter 5. Nothing in this subsection 
(a) shall be construed to abrogate the ability of the department at any time 
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to utilize the provisions for implementing emergency rules as otherwise 

permitted by the Uniform Administrative Procedures Act. 

(b) Notwithstanding any other state law to the contrary, the department 
shall have the authority to immediately implement any federal legislative or 


regulatory changes by emergency rules following approval by the attorney » 


general and reporter pursuant to § 4-5-208 if such federal legislative or 
regulatory changes occur before July 1, 1998; provided, however, that perma- 
nent rules shall be promulgated pursuant to the Uniform Administrative 
Procedures Act. Nothing in this subsection (b) shall be construed to abrogate 
the ability of the department at any time to utilize the provisions for 
implementing emergency rules as otherwise permitted by the Uniform Admin- 
istrative Procedures Act. 

(c) Notwithstanding any other law to the contrary, any forms mandated by 
the secretary of health and human services that are required to be utilized by 
the department of human services in any aspect of the Title IV-D child support 
program administered by the department shall be implemented immediately 
by emergency rule of the department following approval by the attorney 
general and reporter pursuant to § 4-5-208, and shall, in all respects, 
immediately supersede any forms in use at the time the department imple- 
ments the use of such federal forms by emergency rule. Any requirements of 
the laws or regulations of this state that are inconsistent with the language or 
procedures established by such federal forms shall be subordinate to the 
requirements imposed by such federal forms. 

(d) Prior to the filing of a notice of rulemaking for permanent rules pursuant 
to this section, the department shall send the rules for review by an advisory 
group composed of two (2) representatives of the state court clerks’ conference 
appointed by the president of the state court clerks’ association; two (2) 
representatives of the judges of courts who have child support responsibilities, 
one (1) of whom will be appointed by the chief justice of the supreme court and 
one (1) of whom will be appointed by the president of the council of juvenile and 
family court judges; one (1) representative of the administrative office of the 
courts; two (2) citizen representatives who are attorneys appointed by the 
commissioner of human services, one (1) of whom will be an advocate for child 
support obligors and one (1) of whom will be an advocate for child support 
obligees; and two (2) representatives of the department of human services 
designated by the commissioner. The department shall implement procedures 
to ensure that the work of the advisory group is accountable and transparent 
to the public. This section does not prevent the department from filing any 
notice of rulemaking prior to or at the time the proposed permanent rules are 
sent to the advisory group where the department determines that immediate 
filing of the notice without prior review by the advisory group is necessary to 
meet any requirements relative to the potential expiration of emergency rules 
or to comply with any federal statutory or regulatory requirements or any 
federal policy directives, nor does the requirement of this subsection (d) 
supersede any requirements of subsection (c). 


History. Amendments. 
Acts 1997, ch. 551, § 68; 2009, ch. 566, § 12; The 2021 amendment in (d), inserted “(1)” 
2021, ch. 526, § 1. following “one” wherever it appears, substi- 
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tuted “the department shall send the rules” for 
“the rules shall be sent by the department” 
near the beginning of the paragraph, inserted “; 
one (1)” following “council of juvenile and fam- 
ily court judges”, inserted “two (2) citizen rep- 
resentatives who are attorneys appointed by 
the commissioner of human services, one (1) of 
whom will be an advocate for child support 
obligors and one (1) of whom will be an advo- 
cate for child support obligees;” following “ad- 
ministrative office of the courts;” near the end 
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of the first sentence, added the second sentence, 
deleted “Nothing contained in” from the begin- 
ning of the third sentence, substituted “does 
not” for “shall be construed to“ near the begin- 
ning of the third sentence, substituted “does” 
for “shall” preceding “the requirement of this 
subsection (d)” and deleted “be construed to” 
preceding “supersede any requirements of sub- 
section (c).” near the end of the paragraph. 


Effective Dates. 
Acts 2021, ch. 526, § 2. May 25, 2021. 


CHAPTER 2 
PROGRAMS AND SERVICES FOR ELDERLY PERSONS 


Part 1. Commission on Aging and Disability 


Section 


71-2-116. State palliative care and quality of life council. 
71-2-117. Alzheimer’s disease and related dementia advisory council. 


PART 1 
COMMISSION ON AGING AND DISABILITY 


71-2-104. Creation and composition of commission — Terms of office. 


Compiler’s Notes. 
The Tennessee commission on aging and dis- 


ability, created by this section, terminates June 
30, 2026. See §§ 4-29-112, 4-29-247. 


71-2-116. State palliative care and quality of life council. 


(a) As used in this section: 


(1) “Commission” means the Tennessee commission on aging and 


disability; 


(2) “Council” means the state palliative care and quality of life council; 
(3) “Executive director” shall mean the executive director of the Tennes- 
see commission on aging and disability; and 


(4) “Palliative care” means an approach that improves the quality of life of 
patients and their families facing the problems associated with chronic life- 
threatening illness, through the prevention and relief of suffering by means 
of early identification and assessment and treatment of pain and other 
problems, physical, psychosocial, and spiritual. Palliative care includes, but 
is not limited to: 

(A) Discussions involving a patient’s goals for treatment; 

(B) Discussions involving treatment options that are appropriate to the 

patient, including, where appropriate, hospice care; and 

(C) Comprehensive pain and symptom management. 
(b) The state palliative care and quality of life council is established. 
(c) The purpose of the council is to continually assess the current status of 
palliative care in the state and to review the barriers that exist that prevent 
such care from being obtained and utilized by the people who could benefit 
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from such care. The council shall provide recommendations to the governor 
and to the general assembly on issues related to its work. 

(d) The council membership shall be appointed by the executive director, 
after consulting with Tennessee Hospice Association, Tennessee Hospital 
Association, Tennessee Medical Association, Tennessee Nursing Association, 
Tennessee Health Care Association, Tennessee Association of Home Care, and 
the Tennessee Chapter of American Cancer Society, and shall include interdis- 
ciplinary palliative care medical, nursing, social work, pharmacy, and spiritual 
professional expertise; patient and family caregiver advocate representation; 
and any other relevant appointees the executive director determines appro- 
priate. The council shall consist of no more than eleven (11) members. The 
executive director shall consider the racial, geographic, urban/rural, and 
economic diversity of the state when appointing members. Membership shall 
specifically include health professionals having palliative care work experience 
or expertise in palliative care delivery models in a variety of inpatient, 
outpatient, and community settings such as acute care, long-term care, and 
hospice, and with a variety of populations, including pediatric, youth, and 
adult. At least one (1) council member shall be a board-certified hospice and 
palliative medicine physician, at least one (1) council member shall be a 
licensed certified registered nurse practitioner with expertise in palliative 
care, and one (1) council member shall be from the department of health. 
Council members shall be appointed for a term of three (3) years. The members 
shall elect a chair and vice chair, whose duties shall be established by the 
council. The council shall fix a time and place for regular meetings and shall 
meet no less than twice yearly. 

(e) Council members shall receive no compensation for their services or 
travel reimbursement for attending meetings. 

(f) The council shall consult with and advise the executive director on 
matters related to the establishment, maintenance, and operation of palliative 
care initiatives in this state. 

(g) The commission shall provide administrative support to the council. 

(h) By January 15 of 2020, and by January 15 of each subsequent year, the 
council shall submit a report to the general assembly that addresses barriers 
to palliative care access, analyzes service utilization data, and provides 
recommendations and best practices to address gaps in service. 


History. Amendments. 
Acts 2018, ch. 955, § 2; 2020, ch. 561, § 3. The 2020 amendment deleted “advisory” pre- 


Comuilecs Note. ceding “council” throughout the section. 


The state palliative care and quality of life Effective Dates. 


council, created by this section, terminates Acts 2020, ch. 561, § 4. March 19, 2020. 
June 30, 2027. See §§ 4-29-112, 4-29-248. 


71-2-117. Alzheimer’s disease and related dementia advisory council. 


(a) As used in this section: 

(1) “Alzheimer’s disease” means a progressive degenerative disease of the 
brain that leads to dementia, and is characterized by the finding of unusual 
helical protein filaments in nerve cells of the brain; and 
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(2) “Executive director” means the executive director of the Tennessee 
commission on aging and disability. 
(b) There is created the state Alzheimer’s disease and related dementia 
advisory council, referred to in this section as the “council.” 
(c)(1) The council shall be composed of no less than eleven (11) and no more 
than sixteen (16) members, which include: 

(A) One (1) member of the health and welfare committee of the senate, 
to be appointed by the speaker of the senate; 

(B) One (1) member of the health committee of the house of represen- 
tatives, to be appointed by the speaker of the house of representatives; 

(C) The commissioner of health, or the commissioner’s designee, who 
serves as an ex officio voting member; 

(D) One (1) person to be appointed by the governor; 

(E) One (1) licensed medical professional with experience in Alzheim- 
er’s disease and related dementia care, to be appointed by the executive 
director; 

(F) One (1) person diagnosed with Alzheimer’s disease or related 
dementia, to be appointed by the executive director; 

(G) A representative of Alzheimer’s Tennessee, Inc., to be appointed by 
the executive director; 

(H) A representative of the Alzheimer’s Association, to be appointed by 
the executive director; 

(I) A representative of the bureau of TennCare, to be appointed by the 
executive director; 

(J) A representative of the Tennessee Health Care Association, to be 
appointed by the executive director; 

(K) A representative of LeadingAge Tennessee, to be appointed by the 
executive director; 

(L) A representative of the Tennessee Nurses Association, to be ap- 
pointed by the executive director; 

(M) Arepresentative of the department of mental health and substance 
abuse services, to be appointed by the executive director; 

(N) The executive director of the Tennessee commission on aging and 
disability; and 

(QO) Any other person possessing relevant experience with Alzheimer’s 

disease and related dementia care, to be appointed by the executive 
director. 
(2)(A) The members listed in subdivisions (c)(1)(E)-(M) may be appointed 
by the executive director from lists of qualified nominees submitted by 
groups involved in the study of Alzheimer’s disease and related dementia, 
including, but not limited to, the Alzheimer’s Association, Alzheimer’s 
Tennessee, the department of health, the department of mental health and 
substance abuse services, the bureau of TennCare, the Tennessee Health 
Care Association, the Tennessee Association for Home Care, and the 
Tennessee Nurses Association. 

(B) The executive director shall consult with the interested groups 
listed in subdivision (c)(2)(A) to determine qualified persons to fill the 
positions as provided in this subsection (c). 
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(d)(1) The persons appointed under subdivisions (c)(1)(A) and (B) are 

nonvoting members of the council. They serve only so long as they remain 

members of the general assembly. Any legislative vacancy on the council 
shall be filled by the respective speaker, for the purpose of serving out the 
remainder of the unexpired term. vA 

(2) The members appointed under subdivisions (c)(1)(D)-(N) are voting 
members and are eligible for reappointment to the council. Any vacancy 
among the private citizen members shall be filled by the respective appoint- 
ing authority to serve for the remainder of the unexpired term. 

(e) Except as provided in subsection (f) for initial appointments, the terms of 
the members of the council are for three (3) years. 

(f)(1) In order to stagger the terms of the newly appointed council members, 

initial appointments shall be made as follows: 

(A) The persons appointed under subdivisions (c)(1)(D)-(F) serve an 
~ initial term of one (1) year, which expires on June 30, 2020; 
(B) The persons appointed under subdivisions (c)(1)(G)-(I) serve an 
initial term of two (2) years, which expires on June 30, 2021; and 
(C) The persons appointed under subdivisions (c)(1)(J) and (K) serve an 

initial term of three (3) years, which expires on June 30, 2022. 

(2) Following the expiration of members’ initial terms as prescribed in 
subdivision (f)(1), all three-year terms begin on July 1 and terminate on June 
30, three (3) years later. 

(g) The members shall elect a chair and a vice chair, whose duties are 
established by the council. 

(h) In making the appointments under subsection (c), the executive director 
shall strive to ensure that the council is composed of persons who are diverse 
in professional or educational background, ethnicity, race, sex, geographic 
residency, heritage, perspective, and experience. 

(i) The council shall fix a time and place for regular meetings and shall meet 
no less than twice yearly to review the state plan and all related metrics and 
outcomes. The executive director shall call the first meeting of the council. All 
other meetings of the council shall be at the call of the chair. 

(j) A majority of the voting members of the council constitutes a quorum, 
and all official action of the council requires a quorum. 

(k) The respective appointing authority may remove a private citizen 
member of the council for misconduct, incapacity, or neglect of duty. 

(/)(1) The legislative members of the council shall be reimbursed as mem- 

bers of the general assembly are paid for attending legislative meetings as 

provided in § 3-1-106. 

(2) The private citizen members of the council do not receive travel 
expenses or compensation for their service. 

(m) The purpose of the council is to: 

(1) Continually assess the current status of Alzheimer’s disease and 
related dementia in this state and to assess the current and future impact of 
Alzheimer’s disease and dementia on Tennessee residents; 

(2) Examine the existing industries, services, and resources addressing 
the needs of persons, families, and caregivers affected by Alzheimer’s disease 
and related dementia; 
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(3) Develop a strategy to mobilize a state response to matters regarding 

Alzheimer’s disease and related dementia; and 

(4) Provide recommendations to the governor and to the general assembly 
on issues related to its work. 

(n) The council is administratively attached to the commission on aging and 
disability. The council shall consult and advise the executive director on 
matters related to the establishment, maintenance, and operation of state 
initiatives related to Alzheimer’s disease and related dementia. 

(0) The commission and council shall make best efforts to engage the 
community at large in making its assessments and recommendations regard- 
ing Alzheimer’s disease and related dementia. 

(p) No later than January 15, 2020, the council shall develop and submit an 
Alzheimer’s disease state plan to the chair of the government operations 
committee of the senate, the chair of the government operations committee of 
the house of representatives, the chair of the health and welfare committee of 
the senate, and the chair of the health committee of the house of representa- 
tives that identifies barriers to Alzheimer’s disease care, analyzes service 
utilization data, and includes recommendations, metrics, and best practices to 
address gaps in service. The council shall update the plan and report to the 
chairs of such legislative committees on its progress no later than January 15 
of each year. 


History. the introductory language of (c)(1); added pres- 
Acts 2019, ch. 364, § 2; 2020, ch. 526, §§ 1-4. ent (c)(1)(L)-(N), and redesignated former 
(c)(1)(L) as present (c)(1)(O); in (c)(2)(A), de- 


Compiler’s Notes. leted “private citizen” preceding “members 

The state Alzheimer’s disease and related listed”, substituted “(M)” for “(K)”, and inserted 
dementia advisory council, created by this sec- “department of mental health and substance 
tion, terminates June 30, 2026. See §§ 4-29- abuse services, the”; and in the first sentence of 
112, 4-29-247. (d)(2), deleted “private citizen” preceding 


fe te ae members” and substituted “(N)” for “(K)”. 


The 2020 amendment substituted “sixteen Effective Dates. 
(16) members” for “thirteen (13) members” in Acts 2020, ch. 526, § 5. March 6, 2020. 


CHAPTER 3 
PROGRAMS AND SERVICES FOR CHILDREN 


Part 1. Temporary Assistance 


Section 

71-3-104. Eligibility for temporary assistance. 

71-3-105. Rules and regulations — Deductions — Reports to governor and general assembly — 
Miscellaneous provisions. 

71-3-120. Fraudulent receipt of temporary assistance — Penalties — Statute of limitations. 


Part 5. Child Care Agencies 


71-3-502. Licensing of child care agencies — Regulations of child care agencies — Assistance in 
meeting child care standards — Application for license — Provisional license — 
Transfer of license prohibited — Denial of license — Quality assessment and rating 
system — Curriculum guideline addressing personal safety. 

71-3-503. Program and facilities exempt from licensing. 

71-3-509. Violations of licensing regulations — Probation — Civil penalties — Suspension, denial 
and revocation of licenses — Appeal procedures. 

71-3-514. Establishment of drug testing policy. 

71-3-519. Designation of staff person to serve as liaison to provide official, uniform message. 
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Part 11. CoverKids Act of 2006 [Effective until June 30, 2025.] 

Section 

71-3-1101. Short title. [Effective until June 30, 2025.] 


71-3-1102. 
71-3-1103. 
71-3-1104. 


71-3-1105. 
71-3-1106. 


71-3-1107. 
71-3-1108. 


71-3-1109. 
71-3-1110. 
71-3-1111. 
71-3-1113. 
71-3-1114. 


Part definitions. [Effective until June 30, 2025.] 

Purpose. [Effective until June 30, 2025.] 

Department authority — Not an entitlement program — Benefits subject to appro- — 
priations. [Effective until June 30, 2025.] 

Federal approval. [Effective until June 30, 2025.] 

Rules and regulations regarding eligibility — Cap on enrollment — Development of an 

* option for those who are ineligible. [Effective until June 30, 2025.] 

Coverage for pregnant women regardless of age. [Effective until June 30, 2025.] 

Program administration — Reporting and audit requirements. [Effective until June 
30, 2025.] 

Duty and authority to review and audit expenditures. [Effective until June 30, 2025.] 

Additional rules and regulations. [Effective until June 30, 2025.] 

Annual report. [Effective until June 30, 2025.] 

Repealer. [Effective until June 30, 2025.] 

Email notice that enrollee must redetermine eligibility. [Effective until June 30, 2025.] 





PART 1 
TEMPORARY ASSISTANCE 


71-3-104. Eligibility for temporary assistance. 


(a)(1) A family shall be eligible for temporary assistance pursuant to this 
part if: 

(A) A dependent child resides in this state with a caretaker relative in 
that family, or an individual who applies for temporary assistance is 
pregnant, or as otherwise defined by the department; 

(B) The family meets income standards based upon the standard of 
need for a family based upon its size and income and based upon resource 
limits as determined by the department in its rules; 

(C) The family members are engaged in work activities as set forth in 
subsection (g), except as exempted by this part or by rule of the depart- 
ment; 

(D) The caretaker relative has agreed to and complies with a personal 
responsibility plan as developed by the department in accordance with 
subsection (h); and 

(EK) The family or individual of the family is otherwise eligible pursuant 

to federal or state laws or regulations. 
(2)(A) To the extent permitted by federal law and guidance, the depart- 
ment shall create a two-year pilot program establishing an optional 
alternative temporary assistance pathway offering enhanced educational 
support services or enhanced cash assistance for families with individuals 
who are actively pursuing a degree, professional certification, or other 
educational advancement. 

(B) In addition to requirements established by the department by rule 
pursuant to this subdivision (a)(2), the eligibility requirements of subdi- 
vision (a)(1) and this part apply to families or individuals seeking 
assistance under this subdivision (a)(2). 

(C) A family may elect that all enhanced temporary assistance for 
which the family qualifies under this subdivision (a)(2) be provided as 
enhanced support services, rather than enhanced cash assistance. 
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(D) Notwithstanding § 71-3-105(f)(2), the department shall establish 
by rule the maximum enhanced grant amounts for families participating 
in the alternative temporary assistance pathway under this subdivision 
(a)(2), which must not exceed an amount one hundred percent (100%) 
greater than the maximum grant amounts authorized under § 71-3- 
105(£)(2). 

(KE) The annual cost of the pilot program authorized under this subdi- 
vision (a)(2) must not exceed the amount of the state’s annual federal 
temporary assistance for needy families block grant award. 

(F) The pilot program established under this subdivision (a)(2) termi- 
nates two (2) years from the effective date of the first rule promulgated 
pursuant to this subdivision (a)(2) regarding the program. 

(b)(1) A caretaker relative who becomes ineligible for any reason other than 
a failure to comply with work requirements or to cooperate with child 
support obligations shall be eligible for transitional childcare assistance for 
a period specified by the department while the caretaker relative is em- 
ployed, in school, or in employment training. Childcare assistance termi- 
nated due to failure to comply with work requirements shall be reinstated 
upon verification by the department that the work requirements were, in 
fact, being met immediately preceding such ineligibility. Childcare assis- 
tance shall be paid, on a sliding fee scale based upon the family’s income for 
so long as federal funding or any related waiver is in effect. 

(2) Food stamp assistance shall continue to be available to these families 
as prescribed by federal or state law or regulations. 

(3)(A) A family that becomes financially ineligible for temporary assis- 

tance due to an increase in a caretaker relative’s earned income, but 

continues to meet all other eligibility criteria, including compliance with 
the program’s work requirements, shall be eligible for transitional tempo- 
rary assistance for no more than six (6) months. 

(B) The amount of the transitional temporary assistance shall be based 
upon the family’s income and household size. 

(C) Receipt of transitional temporary assistance shall count toward the 
recipient's maximum time limit under subsection (d). 

(D) The department is authorized to promulgate rules to effectuate this 
subdivision (b)(3) in accordance with the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5. 

(c) Persons who are recipients of temporary assistance and who marry while 
receiving such assistance may disregard the new spouse in determining 
eligibility for three (3) months after the date of marriage. 

(d)(1) Except as provided in this part or as otherwise required by federal law, 

no family shall receive assistance if that family includes an adult who has 

received temporary assistance from this program or the program of any 
other state or territory for a total of sixty (60) months, whether or not 
consecutive, unless an exemption is granted pursuant to this part. 

(2) As to a child who was not the head of a household or who was not 
married to the head of a household, the sixty (60) month time limit stated in 
subdivision (d)(1) shall not begin to run during the time that the child was 
a member of a family receiving assistance under this part. 
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(3) A family shall be eligible for temporary assistance beyond the sixty- | 
month time limit stated in subdivision (d)(1) if: | 
(A) The family does not contain an adult; | 

(B) The caretaker relative is sixty-five (65) years of age or older; e | 

(C) The caretaker relative is caring for a disabled or incapacitated child 
relative or disabled adult relative, based upon criteria set forth in the 
department’s rules; 

(D)*The caretaker relative is disabled, based upon criteria set forth in 
the department’s rules; or 

(E) As otherwise required by federal and state laws or regulations. 

(4) The exemptions in subdivision (d)(3) are subject to the limitations for 

the percentages of individuals allowed to receive temporary assistance 
beyond sixty (60) months. 
(e)(1) No payment of assistance shall be made for an individual who is not 
the head of a household, who has. not reached eighteen (18) years of age, who 
has a child who is at least sixteen (16) weeks of age in the person’s care, and 
who has not successfully completed a high school education or its equivalent, 
unless the individual participates in educational activities directed toward 
the attainment of a high school diploma or its equivalent. 

(2) No payment of assistance shall be made to an individual who is head 
of a household, who has not reached twenty (20) years of age, who has a child 
whois at least sixteen (16) weeks of age in the person’s care, and who has not 
successfully completed a high school education or its equivalent unless the 
individual participates in: 

(A) Educational activities directed toward the attainment of a high 
school diploma or its equivalent; or 

(B) Thirty (30) hours of countable work activities as delineated in 
subsection (g). 

(f)(1) Except as provided in subdivision (f)(2), if a person applying for 
assistance under this chapter is under eighteen (18) years of age, has never 
married, and is either pregnant or has the applicant’s child in the applicant’s 
care, the applicant is not eligible for assistance if: 

(A) The applicant and the applicant’s child or children do not live in a 
place maintained by the applicant’s parent, legal guardian, or other adult 
relative as such person’s own home or other suitable living arrangement 
as otherwise defined by rule of the department; and 

(B) The department determines after investigation that the physical or 
emotional health or safety of the person applying for assistance or the 
dependent child or children would not be jeopardized if the applicant and 
the dependent child or children were required to live in one of the 
situations described in subdivision (f)(1)(A). 

(2) Subdivision (f)(1) does not apply if: 

(A) The person applying for assistance has no parent, legal guardian or 
other adult relative whose whereabouts are known; 

(B) No parent, legal guardian or other adult relative of the person 
applying for assistance allows the person to live in the home of that 
parent, legal guardian or other adult relative as determined by the 
department’s verification; or 
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(C) The department otherwise determines that there is good cause not 
to apply subdivision (f)(1). 

(g) All family members who are not otherwise exempt pursuant to rules of 
the department and who receive temporary assistance pursuant to this part 
shall engage in work, training or educational activities. The department shall 
define the types of activities by rule. These activities may include, but shall not 
be limited to, the following: 

(1) Employment; 

(2) Work experience activities; 

(3) On-the-job training; 

(4) Job search and job readiness assistance; 

(5) Community service programs; 

(6) Vocational educational training; 

(7) Job skills and educational training related directly to employment; 

(8) Education directly related to employment, in the case of a recipient 
who has not received a high school diploma or a certificate of high school 
equivalency; and 

(9) Satisfactory attendance at a secondary school, in the case of a recipient 
who: 

(A) Has not completed secondary school; and 

(B) Is a dependent child or a head of a household who is nineteen (19) 
years of age or younger. 

(h)(1) As a condition of eligibility, an applicant for or a recipient of temporary 

assistance must agree to a personal responsibility plan developed by the 

department in direct consultation with the applicant or recipient. For all 
applicants or recipients who are not exempt from the work requirements 
established by this part, an individualized career plan shall be developed 
establishing goal-oriented work activities designed to provide the applicant 
or recipient with an opportunity to move toward self-sufficiency. Supportive 
services determined essential to successful engagement in the work activi- 
ties shall be provided. At least once each twelve (12) months throughout the 
period of continuous temporary assistance provided pursuant to this part, 
the department shall monitor and evaluate the personal responsibility plan 
to promote the recipient’s success in gaining self-sufficiency. 
(2)(A) The personal responsibility plan shall require participation in 
personal responsibility activities as set forth in subsection (g). The 
department may provide either a parent education training class for 
parents or caretakers of children in pre-kindergarten through third grade 
(pre-K-3) or a program of volunteer service in school in which a parent or 
caretaker relative who is a recipient of temporary assistance under this 
part may agree to participate. 

(B) The personal responsibility plan shall also require the parent or 
other caretaker relative, regardless of age or disabling status, to enter a 
plan that requires, but is not limited to, the following: 

(i) The children in the family attend school; 

(ii) The children in the family receive immunizations and health 
checks; and 

(iii) The parent or caretaker relative cooperate in the establishment 
and enforcement of child support, including, but not limited to, the 
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naming of the father of a child for purposes of paternity establishment, 
unless good cause not to cooperate exists, as defined by the department. 
(C) The personal responsibility plan shall include requirements, if the 

need is identified relative to the child, that: 

(i) The parent or a suitable adult or guardian shall attend two (2) or 
more conferences within a year with the child’s teacher to review the 
child’s status in school; 

(ii) Attend at least eight (8) hours of parenting classes; or 

(iii) The parent shall participate in such support services that the 
child may need as determined by the department to overcome any 
school, family, or other barriers that may interfere with the child’s and 
the family’s ability to be successful. 

(D)G) Unless exempt, refusal or failure to engage in full-time employ- 

ment, part-time employment or other training or other work prepara- 

tion activities as set forth in subsection (g), without good cause, or the 

¥ failure to cooperate in the establishment or enforcement of child support 
without good cause, shall result in denial of eligibility for, or termination 
of, temporary assistance for the entire family unit. 

(ii) Failure to comply with the personal responsibility plan as re- 
quired under subdivisions (h)(2)(B)(i) and (ii), without good cause, shall 
result in a percentage reduction with regard to the temporary assistance 
payment in the amount of twenty percent (20%) until such time as 
compliance occurs. 

(EK) The personal responsibility plan may provide transportation assis- 
tance, if needed to participate in required activities; provided, that the 
department shall first utilize available community transportation re- 
sources before providing such assistance from department funds. The 
department shall provide childcare services for those individuals who are 
receiving benefits, participating in work activities delineated in subsection 
(g), and not exempt from work activities pursuant to this part. 

(3) The work requirements shall be excused for: 

(A) A parent or caretaker relative who proves to the satisfaction of the 
department the existence of the person’s temporary incapacity or perma- 
nent disability; 

(B) A parent or caretaker relative who proves to the satisfaction of the 
department that the person must provide personal care for a disabled 
relative child or adult relative living in the home; 

(C) Asingle parent with a child under sixteen (16) weeks of age; 

(D) A person who is sixty-five (65) years of age or older; 

(EK) Anonparental caretaker relative who chooses not to be included in 
the assistance group; and 

(F) Other exemptions that may be required by federal law or regulation, 
as well as other exemptions that may be established by rule of the 
department in order to promote the purposes of this part. 

(4) If, without good cause, a recipient of temporary assistance fails to 
comply with a child support or work plan requirement imposed by this part 
or prescribed within the personal responsibility plan, then the family shall 
be subject to appropriate sanction by the department, which may include 
termination of assistance for a period to be determined by the department. 
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(i) The maximum payment standard for a family shall not be increased for 
a child who is born to a caretaker relative of a temporary assistance unit who, 
as determined by the statement of a physician, becomes pregnant while 
receiving temporary assistance, or as otherwise defined by regulation of the 
department; provided, that if the family loses eligibility for any reason other 
than a failure to cooperate with the department or a failure to comply with the 
personal responsibility plan and if the family subsequently becomes eligible 
again for temporary assistance, then the department shall base the maximum 
payment standard on the actual size of the family unit including such child. 
(j) No payment of temporary assistance shall be made to an individual for 
ten (10) years from the date of conviction, guilty plea or plea of nolo contendere 
of that individual in a federal or state court for having made a fraudulent 
statement or representation with respect to the place of residence of the 
individual in order to receive assistance simultaneously from two (2) or more 
states under the temporary assistance program under this part, TennCare or 
any program of medical services under Title XIX of the Social Security Act (42 
U.S.C. § 1396 et seq.), the Food Stamp Act of 1977 (7 U.S.C. § 2011 et seq.), or 
under the supplemental security income program under Title XVI of the Social 
Security Act (42 U.S.C. § 1381 et seq.). 
(k)(1) No payment of assistance shall be made to an individual who is fleeing 
to avoid prosecution or custody or confinement after conviction under the 
laws of the place from which the individual flees, for a crime, or an attempt 
to commit a crime, that is a felony under the laws of the place from which an 
individual flees, or that, in the case of the state of New Jersey, is a high 
misdemeanor under the laws of such state, or who is violating a condition of 
probation or parole imposed by federal or state law. 
(2)(A) Pursuant to the option granted the state by 21 U.S.C. § 862a(d), an 
individual convicted on or before June 30, 2011, under federal or state law 
of a felony involving possession, use or distribution of a controlled 
substance shall be exempt from the prohibition contained in 21 U.S.C. 
§ 862a(a) against eligibility for families first program benefits for such 
convictions, if such person, as determined by the department: 
(i)(a) Is currently participating in a substance abuse treatment 
program approved by the department of human services; 
(6b) Is currently enrolled in a substance abuse treatment program 
approved by the department of human services, but is subject to a 
waiting list to receive available treatment, and the individual remains 
enrolled in the treatment program and enters the treatment program 
at the first available opportunity; 
(c) Has satisfactorily completed a substance abuse treatment pro- 
gram approved by the department of human services; or 
(d) Is determined by a treatment provider licensed by the depart- 
ment of mental health and substance abuse services not to need 
substance abuse treatment according to TennCare guidelines; and 
(ii) Is complying with, or has already complied with, all obligations 
imposed by the criminal court, including any substance abuse treatment 
obligations. 
(B) Eligibility based upon the factors in subdivision (k)(2)(A) must be 
based upon documentary or other evidence satisfactory to the department, 
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and the applicant must meet all other factors of program eligibility, 


including, specifically, being accountable for the requirements of the © 


personal responsibility plan required by this part. 
(C) Notwithstanding subdivision (k)(2)(A) or (k)(2)(B) to the contrary, 


no person convicted of a Class A felony for violating a provision of title 39, 


chapter 17, part 4 shall be eligible for the exemptions provided by 
subdivision (k)(2)(A) or (k)(2)(B). 

(D) Pursuant to the option granted the state by 21 U.S.C. § 862a(d), an 
individual convicted on or after July 1, 2011, under federal or state law of 
a felony involving possession, use or distribution of a controlled substance 
shall be exempt from the prohibition contained in 21 U.S.C. § 862a(a) 
against eligibility for families first program benefits for such convictions, 
if such person meets the following requirements: 

(i) Requirements contained in subdivision (k)(2)(A) or (k)(2)(B) and 

(C); | 

(ii) If treatment was prescribed according to the requirements in 
subdivision (k)(2)(A) or (k)(2)(B), successful completion of a substance 
abuse program must occur within three (3) attempts. If such person does 
not complete the originally prescribed treatment program within three 

(3) attempts, the individual shall be ineligible for a period of three (3) 

years. 

(E) Pursuant to the option granted the state by 21 U.S.C. § 862a(d), an 
individual convicted of a second drug felony under federal or state law of 
a felony involving possession, use or distribution of a controlled substance 
on or after July 1, 2011, shall not be eligible for families first program 
benefits for a period of three (3) years from the date of conviction. 


(1) No payment of assistance pursuant to this part shall be made for an 


illegal alien in a family. 


History. 

Acts 1996, ch. 950, § 5; 1999, ch. 520, § 47; 
2000, ch. 981, § 76; 2002, ch. 715, § 1; 2007, ch. 
31, §§ 1-8; 2009, ch. 186, § 38; 2010, ch. 1056, 
§ I 2010; che T100)"9" laa" 201 ten 22179 a 
T.C.A., § 71-3-154; Acts 2012, ch. 575, § 1; 
2012, ch. 912, §§ 1-3; 2014, ch. 960, § 1; 2018, 
ch. 789, § 3; 2021, ch. 515, § 5. 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 


Acts 2021, ch. 515, § 9 provided that the 
annual cost of any program or expenditure 
authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 
block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment redesignated former 
(a) as (a)(1); redesignated former (a)(1)—(a)(5) 
as (a)(1)(A)—(a)(1)(E); and added (a)(2). 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


71-3-105. Rules and regulations — Deductions — Reports to governor 
and general assembly — Miscellaneous provisions. 


(a) In determining eligibility under § 71-3-104 for, and amounts of, grants 
under the temporary assistance program, the department of human services 
shall adopt rules and regulations establishing a standard of need that reflects 
the true cost of the following, less any discounts for other sources of assistance 
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provided for in subsection (b): 

(1) Safe, healthful housing; 

(2) Minimum clothing for health and decency; 

(3) Alow cost adequate food budget as recommended by the United States 
department of agriculture’s thrifty food plan (7 U.S.C. § 2012(u)); 

(4) An allowance for essential medical care; and 

(5) Other necessary items including, but not limited to, transportation, 
personal care and educational expenses. 

(b) The department shall deduct from the costs determined in subsection (a) 
the value of the following: 

(1) Housing assistance programs; 

(2) Food coupons or food stamps or food assistance under chapter 5, part 
3 of this title; and 

(3) TennCare or medicaid. 

(c) The commissioner shall report to the governor and the general assembly 
no later than October 1 of each year regarding projected annual adjustments 
to the standard of need necessitated by changes in the costs and benefits 
described in subsections (a) and (b). The report of the commissioner shall also 
contain: 

(1) An estimate of the percentage of the adjusted standard of need that 
could be paid if the appropriation for the next fiscal year were to remain 
constant; 

(2) An estimate of the cost of paying the same percentage of the standard 
of need considering necessary adjustments in such standard of need; 

(3) The recommendation of the commissioner as to the percentage of the 
adjusted standard of need that should be paid in the next fiscal year and the 
cost of that adjusted standard of need; and 

(4) Any other relevant information that would be helpful to the governor 
and the general assembly in making decisions concerning the temporary 
assistance program. 

(d) Any amount of earned income in an aid-to-the-blind case, as provided in 
§ 71-4-105, and any other income required by federal statutes to be exempt in 
determining need, shall be exempt and shall not be considered as a resource in 
determining the amount of assistance to be paid to any person under this part. 

(e) The standard of need for each fiscal year shall be established by rule on 
July 1 of each year in accordance with subsections (a) and (b). 

(f)(1) The department of human services shall conduct a temporary assis- 
tance client characteristics study at least once every three (3) years. The 
study shall be conducted either by contract or within the department and 
shall be completed prior to any review, required by federal regulation, of the 
temporary assistance standard of need and temporary assistance grant 
payments. 

(2)(A) Notwithstanding subdivision (f)(2)(B), the maximum grants for the 

temporary assistance program, expressed as a percentage of the standard 

of need, may be raised if approved as a line item in the annual appropria- 
tions act or by rule. 

(B) The maximum standard grant for the temporary assistance pro- 
gram for all assistance group sizes is no less than twenty-five percent 

(25%) of the standard of need for the applicable assistance group size. 
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(C) The department is authorized to promulgate rules to effectuate this 
subsection (f) in accordance with the Uniform Administrative Procedures 

Act, compiled in title 4, chapter 5. 

(3) The department of human services shall conduct a study or engage 
with a research partner to study the impact and effectiveness of the increase 
in the maximum standard grant and lifetime maximum benefit timeframe 
authorized under this act. 

(g) In determining eligibility under § 71-3-104, the department shall adopt 
rules that use the standard of need less any exemption provided by subsection 
(d) to determine eligibility for amounts of grants. Such rules shall be adopted 
in a manner in which the maximum amount of child support and other income 
may be provided to the family and children without loss of grant and medicaid 


benefits. 


History. : 

“Acts 1996, ch. 950, § 6; 2010, ch. 1030, § 19; 
T.C.A., § 71-8-155; Acts 2018, ch. 789, § 4; 
2021, ch. 515, §§ 6, 7. 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 
annual cost of any program or expenditure 
authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 
block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment rewrote (f)(2) which 
read: “(2)(A) Notwithstanding subdivision 
(f)(2)(B), the maximum grants for the tempo- 
rary assistance program, expressed as a per- 
centage of the standard of need, may be raised 
if approved as a line item in the annual appro- 
priations act. An increase in the maximum 


grants for the temporary assistance program 
shall not be approved by rules. 

“(B) The maximum standard grant for the 
temporary assistance program shall be deter- 
mined as follows: 

“G) For an assistance group size of one (1) 
person, the maximum standard grant shall be 
twenty-two percent (22%) of the fiscal year 
2018-2019 standard of need for an assistance 
group size of one (1) person; and 

“(i) For each additional member added to an 
assistance group, an additional two percent 
(2%) shall be added to twenty-two percent 
(22%), and the maximum standard grant for 
each respective assistance group size shall be 
the resulting percentage of the fiscal year 2018- 
2019 standard of need for that assistance group 
size. 

“(C) The department is authorized to promul- 
gate rules to effectuate this subsection (f) in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5.”; 
and added (f)(3). 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


71-3-120. Fraudulent receipt of temporary assistance — Penalties — 
Statute of limitations. 


(a) A person commits an offense who, knowingly, obtains, or attempts to 
obtain, or aids, or abets any person to obtain, by means of a willfully false 
statement, representation, or impersonation, or by any other fraudulent 
means or in any manner not authorized by this part, or by the regulations or 
procedures issued or implemented by the department of human services 
pursuant to this part, temporary assistance for a dependent child as provided 
pursuant to this part, either by check or by an electronic benefits transfer 
process, or any assistance provided pursuant to this part by any other means 
as determined by the department, to which such child is not entitled or in an 
amount greater than that to which such child is entitled. 
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(b) A person commits an offense who, knowingly, in any manner not 
authorized by this part or the regulations or procedures implemented by the 
department of human services pursuant to this part, presents for payment, or 
causes to be presented for payment, transfers, exchanges, sells, or otherwise 
uses, or aids or abets any person to present for payment, transfer, exchange, 
sell, or otherwise use any temporary assistance check, or any electronic 
benefits card, authorization or personal identification number, device or other 
thing or means issued or utilized for the purpose of providing temporary 
assistance benefits pursuant to this part electronically or otherwise. 

(c) A person who receives a temporary assistance check or any electronic 
benefits card, authorization or personal identification number, device or other 
thing or means issued or utilized for the purpose of providing temporary 
assistance benefits electronically or otherwise, knowing them to have been 
presented for payment, transferred, exchanged, sold or otherwise used in any 
manner not authorized by this part or the regulations or procedures imple- 
mented by the department of human services pursuant to this part, commits 
an offense. 

(d) An offense under this section is a Class E felony if the value of such 
temporary assistance sought to be obtained, or that is obtained, is one hundred 
dollars ($100) or more, and upon conviction of the offense, such person shall be 
sentenced for such offense as provided by law, or shall be fined not less than 
one thousand dollars ($1,000) nor more than five thousand dollars ($5,000), or 
both, unless the offense is committed by means of a willfully false imperson- 
ation, assumption of a false identity, or presentation of a false identification, in 
which case the fine is not less than two thousand five hundred dollars ($2,500) 
nor more than ten thousand dollars ($10,000); and, if such temporary assis- 
tance sought to be obtained, or that is obtained, is of a value less than one 
hundred dollars ($100), such person commits a Class A misdemeanor and shall 
be sentenced or fined, or both, as provided by law. 

(e) In addition to or in lieu of any of the penalties in subsection (d), the court 
may order that such person be disqualified from participation in the temporary 
assistance program for twelve (12) months for the first offense, twenty-four 
(24) months for the second offense, and permanently for the third offense. 
Disqualification pursuant to this section of any person from eligibility for 
assistance under this part shall not operate to disqualify or suspend the 
eligibility of an innocent adult or child of the disqualified person’s family. 

(f) The department shall enclose a copy of the penalties provided in this 
section one (1) time, in notice form, to each recipient of assistance pursuant to 
this part and post a notice to such effect in noticeable places in each of its 
assistance offices. 

(g) In addition to any of the penalties in subsection (d), any person convicted 
of any offense specified in subsection (a), (b) or (c) shall be ordered to make 
restitution in the total amount found to be the value of the temporary 
assistance that forms the basis for the conviction. In the event any person 
ordered to make restitution pursuant to this section is found to be indigent 
and, therefore, unable to make restitution in full at the time of conviction, the 
court shall order a periodic payment plan consistent with the person’s financial 
ability. 


71-3-502 WELFARE 80 

(h) Notwithstanding any other law to the contrary, prosecutions for any of 
the offenses specified in subsection (a), (b) or (c) shall be commenced within 
four (4) years next after the commission of the offense. For purposes of this 
subsection (h), any such offense that is based upon a willful failure to report 
information as required by law is considered a continuing offense until such 





information is reported. 


History. , 

Acts 1937, ch. 50, § 15; C. Supp. 1950, 
§ 4765.53 (Williams, § 4765.52); Acts 1955, ch. 
28, § 1; T.C.A. (orig. ed.), §§ 14-320, 14-8-120; 
Acts 1989, ch. 591, § 104; 1999, ch. 248, § 1; 
2021 chi 515, § FZ. 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 
annual cost of any program or expenditure 
authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 


block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment substituted “or both, 
unless the offense is committed by means of a 
willfully false impersonation, assumption of a 
false identity, or presentation of a false identi- 
fication, in which case the fine is not less than 
two thousand five hundred dollars ($2,500) nor 
more than ten thousand dollars ($10,000);” for 
“or both;” following “five thousand dollars 
($5,000)” in (d). 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


PART 5 
CHILD CARE AGENCIES 


71-3-502. Licensing of child care agencies — Regulations of child care 
agencies — Assistance in meeting child care standards — 
Application for license — Provisional license — Transfer 
of license prohibited — Denial of license — Quality assess- 
ment and rating system — Curriculum guideline address- 


ing personal safety. 


(a)(1) All persons or entities operating a child care agency as defined in this 
part, unless exempt as provided in § 71-3-503, must be licensed by the 


department as a child care agency. 


(2)(A) The department has the authority to issue regulations pursuant to 
the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, 
part 2, for the licensing of any persons or entities subject to any provisions 
of this part and for enforcement of appropriate standards for the health, 
safety and welfare of children in their care. 

(B) To the extent they are not inconsistent with the statutory provisions 
of this part, the regulations of the department that are in effect July 1 
2021, shall remain in force and effect until modified by regulatory action 


of the department. 


(3) The department’s regulations of child care agencies shall be developed 
based upon consideration of the criteria in subdivisions (a)(3)(A)-(F). In 
determining whether to initially grant a license or whether to take any 
licensing action involving a licensed child care agency, the statutory criteria 
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in subdivisions (a)(3)(A)-(F) may be cited and considered by the department 
and by the child care agency board of review as the basis for such action in 
addition to the regulations: 

(A) The safety, welfare and best interests of the children in the care of 
the agency; 

(B) The capability, training and character of the persons providing or 
supervising the care of the children; 

(C) Evidence that the expected performance of the caregivers, supervi- 
sors or management of the child care agency seeking initial licensure or 
renewal of licensure will be such as to protect children in care from injury, 
harm or the threat of injury or harm; or, during licensure, that the actual 
performance of any of the duties of caregivers, supervisors or management 
of a licensed child care agency demonstrates or has demonstrated a level 
of judgment that a reasonable person would exercise or would have 
exercised, under existing or under reasonably foreseeable circumstances, 
that would prevent or would have prevented injury, harm, or the threat of 
injury or harm, to any child in care; 

(D) The quality of the methods of care and instruction provided for the 
children; 

(E) The suitability of the facilities provided for the care of the children; 
and 

(F) The adequacy of the methods of administration and the manage- 
ment of the child care agency, the agency’s personnel policies, and the 
financing of the agency. 

(4) The department shall promulgate regulations that address the follow- 
ing areas: 

(A) Training for directors and care givers as follows: 

(i) Preemployment training for directors, including, but not limited 
to, training in interviewing and evaluating care givers for service in an 
agency; 

(ii) Training for caregivers that includes, but is not limited to, 
preservice orientation as well as additional training within the first six 
(6) months of employment as provided by rule; and 

(iii) The department of human services shall promulgate rules that 
consider the prior education and experience of a registered nurse who is 
seeking approval under the department’s rules as a director of a child 
care agency that operates as part of a facility licensed under title 68 as 
a nursing home; 

(B) Liability and accident insurance coverage, including minimum 
amounts of coverage based upon insurance industry standards, for both 
facilities and vehicles owned, leased or contracted for by the child care 
agency; provided, that this requirement shall not apply to a child care 
agency that is under the direct management of a self-insured administra- 
tive department of the state, a county, a municipality or any combination 
of those three (3); and 

(C)G) Education of the parents of children in day care regarding the 

benefits of immunizing their children against influenza. 

(ii) The department of human services shall work to increase immu- 
nization awareness and participation among parents of children in child 
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care agencies by working with the department of health in publishing on 

the department’s website information about the benefits of annual ~ 

immunization against influenza for children six (6) months of age to five 

(5) years of age; 

(iii) The department shall work with child care agencies and provid- | 
ers to ensure that the information is annually distributed to parents in 
August or September. 

(5) The department shall enact these regulations by emergency rule to be 
effective July 1, 2000; provided, however, permanent rules shall be promul- 
gated pursuant to the Uniform Administrative Procedures Act. 

(6)(A) The department of human services licensure rules for child care 

centers serving preschool children contained in Tenn. Comp. R. & Regs. 

1240-4-3-.07(4)(e), and licensure rules for child care centers serving 

school-age children contained in Tenn. Comp. R. & Regs. 1240-4-6- 

.07(4)(f), and in any other portions of those rules, that were part of the 

amendments filed as permanent rules for each rule on September 29, 

2000, enacted on December 13, 2000, and effective on July 1, 2001, and 

that define or reference the age groups for “infants” as being comprised of 

children who are six (6) weeks to twelve (12) months of age, and the age 

groups for “toddlers” as being comprised of children who are thirteen (13) 

months to twenty-three (23) months of age, shall expire on July 19, 2001. 

(B) “Infant” and “toddler” categories of children in the care of a child 
care agency licensed pursuant to this part shall be defined as follows, until 
otherwise modified by rule of the department: 

(i) “Infants” shall be comprised of children six (6) weeks to fifteen (15) 
months of age; and 

(ii) “Toddlers” shall be comprised of children twelve (12) months to 
thirty (30) months of age. 

(C) All other department rules not specifically designated to expire by 
subdivision (a)(6)(A), or affected by the definitions in subdivision (a)(6)(B), 
including, but not limited to, the definitions or references to the age range 
for the “2 year old” category in the care of a child care agency, descriptions 
or definitions of any other age groups of children, adult to child ratios, and, 
except as modified by ch. 436 of the Public Acts of 2001, and the effective 
dates of the rules, shall remain in full force and effect or shall become 
effective in accordance with the department’s regulations. 

(D) The department of human services shall have authority to imme- 
diately implement emergency rules effective on July 19, 2001, or as soon 
thereafter as possible, to define the age groups for “infants” and “toddlers” 
as defined by subdivision (a)(6)(B) and to make any conforming rule 
changes in the text or in the adult to child supervision charts contained in 
Tenn. Comp. R. & Regs. 1240-4-3 or 1240-4-6 or in any other rule of the 
department that may be necessary to implement the changes made by this 
section relative to the age range definition for the “infant” and “toddler” 
groups. Permanent rules shall be implemented as otherwise provided by 
the Uniform Administrative Procedures Act. 

(b)(1) The department shall assist applicants or licensees in meeting the 
child care standards of the department unless the circumstances demon- 
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strate that further assistance is not compatible with the continued safety, 
health or welfare of the children in the agency’s care and that regulatory 
action affecting the agency’s license is warranted. All costs and expenses 
arising from or related to meeting the child care standards of the department 
shall be borne entirely by the applicant or licensee; provided, the department 
may, in its discretion, provide from available funds for technical assistance 
to child care agencies, and the training of child care givers. 

(2) Ifa license is revoked or an application for licensure is denied, then the 
department shall offer reasonable assistance to the parent, guardian, or 
custodian of children in care in planning for the placement of the children in 
licensed child care agencies or other suitable care. 

(c) Application for a license to operate a child care agency shall be made in 
writing to the department in such manner as the department determines and 
shall be accompanied by the appropriate fee established by rule as provided in 
subsection (f). 

(d)(1) A person or entity that does not have an existing license may apply for 

a provisional license. The purpose of the provisional license is to permit the 

license applicant to begin the operation of a child care agency after meeting 

certain minimum requirements and to demonstrate during the provisional 
licensing period that it has the ability to attain and maintain compliance 
with all licensing laws and regulations. 

(2) An applicant shall receive a provisional license upon the presentation 
of satisfactory evidence that: 

(A) The facility that is proposed for the care of children has received fire 
safety and environmental safety approval, and that, after appropriate 
inspection, the department has determined that the site does not endan- 
ger the safety or welfare of children; 

(B) The applicant and the personnel who will care for the children are 
capable in all substantial respects of caring for the children; 

(C) The applicant has the ability to attain and maintain compliance 
with the licensing laws and regulations, both during and after the 
provisional licensing period; 

(D) The applicant, owner, director or an employee of the agency has not 
previously been associated in an ownership or management capacity with 
any child care agency that has been cited by the department for violations 
of this part or the department’s regulations, including the agency for 
which the application is pending, unless the department determines that 
a reasonable basis exists to conclude that such individual is otherwise 
qualified to provide child care; and 

(EF) The criteria in subdivision (a)(3) support the issuance of a provi- 
sional license. 

(3) If the department determines that any of the criteria in subdivision 
(d)(2) has not been, or cannot be met, then it may deny the application for a 
provisional license. 

(4)(A) If the department determines that the applicant has fully complied 

with subdivision (d)(2) and with all other laws and regulations governing 

the specific classification of child care agency for which the application was 
made, that the child care agency has demonstrated the ability to maintain 
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compliance with all licensing regulations following the provisional licen- 
sure period, and that it has a reasonable likelihood of maintaining . 
licensure, then the department shall issue a license. 

(B) If the applicant has not satisfactorily demonstrated compliance 
with the requirements for licensing as determined by the department, a. 
license may be denied by the department. 

(5) The licensee shall post the license in a clearly visible location as 
determined by the department so that parents or other persons visiting the 
agency can readily view the license and all the information on the license. 

(6)(A)G) The license shall describe the ownership of the child care agency, 

the person who is charged with the day-to-day management of the child 

care agency, and, if the agency is owned by a person other than the 
director, or if the agency is under the ownership or direction or control 
of any person or entity who is not also the on-site director or manager of 
the agency, the license shall also state the corporate or other name of the 
controlling person or entity, its address and telephone number where 
the parents, guardians or custodians may have contact regarding the 

agency’s operations. 3 

(ii) Ifthe child care agency is operated by a public or private nonprofit 
entity and is subject to the control or direction of a board of directors or 
other oversight authority, the license shall list the name, address and 
telephone number of the chair of the board or other executive head of 
such controlling body. 

(B) In order for a child care agency to offer before or after-school 
services under this part, the department must issue a license bearing a 
notation that the agency is authorized to provide before or after-school 
care services. An agency may not offer such services unless its license 
bears such notation. 

(7)(A) In granting any license, the department may limit the total number 

of children who may be enrolled in the agency regardless of the agency’s 

physical capacity or the size of its staff. 

(B) Adult/child ratios and group sizes in group child care homes and 
child care centers may exceed requirements set by rule of the department 
of human services by up to ten percent (10%), rounded to the nearest 
whole number, for no more frequently than three (3) days per week; 
provided, however, infant and toddler groups may never exceed the 
required ratios and group sizes. 

(C)\G) The department may promulgate rules, under the Uniform Ad- 
ministrative Procedure Act, to provide for the amounts of liability 
coverage for any personal vehicles that are not owned, operated by, or 
contracted by the child care agency for the transportation of children 
enrolled in the agency, but which are utilized by parents, staff or 
volunteers only for occasional field trips for children enrolled at the 
agency. 

(ii) Such rules must provide that any vehicles not owned, operated by, 
or contracted for by the agency for any transportation of children 
enrolled at the agency, and which are utilized only as described in 
subdivision (d)(7)(C)(i) for field trips must provide evidence of currently 
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effective liability coverage for such nonagency vehicles in amounts 
sufficient to provide adequate coverage for children being transported by 
such vehicles. 

(iii) Subject to department rule, all vehicles used by or on behalf of a 
child care center to provide transportation of children, that are designed 
to transport six (6) or more passengers, shall be equipped with a child 
safety monitoring device that shall prompt staff to inspect the vehicle for 
children before an alarm sounds. In order to facilitate the affordability 
of such devices for centers, the department is authorized to establish a 
grant program to subsidize a portion or all of the cost of such devices for 
centers; provided, however, that the department may only use private 
donations that it receives for such purpose to. fund the grants. Only 
devices approved by the department are authorized for use on such a 
vehicle. This subdivision (d)(7)(C)Gii) shall not apply: 

(a) When all children in a vehicle are five (5) years of age and in 
kindergarten, or older than five (5) years of age, except that if any one 

(1) of such children is developmentally or physically disabled or 

nonambulatory then this subdivision (d)(7)(C)(@ii) shall apply; or 

(b) To vehicles used exclusively for the provision of occasional field 
trips. 

(iv) Vehicles used by a licensed child care agency for the transporta- 
tion of children shall be subject only to color and marking requirements 
promulgated by the department and shall be exempt from any other 
such requirements that may be set forth in state law or local ordinance. 
Color and marking requirements shall be issued by the department, in 
consultation with the department of safety, as deemed appropriate for 
the safe operation, proper identification, or registration of the vehicle. 

(v) Such rules shall prohibit a newly hired employee or existing 
employee who is full-time or part-time, or, as defined by the department, 
a substitute employee of a child care agency, or a contractor or other 
persons or entities providing any form of transportation services for 
compensation to a child care agency, from engaging in any form of 
driving services involving children in a child care agency until the 
employee or substitute employee has undergone a drug test and the 
results are negative for illegal drug use. The rules shall provide 
exceptions for emergency transportation requirements in limited cir- 
cumstances, as deemed appropriate by the department. 

(8) If the department fails to issue a license within one hundred twenty 
(120) days of the granting of the provisional license, then the provisional 
license continues in effect, unless suspended, as provided in § 71-3-509, 
until such determination is made. If a license is denied following the 
issuance of a provisional license, and if a timely appeal is made of the denial 
of a license, then the provisional license remains in effect, unless suspended, 
until the board of review renders a decision regarding the denial of a license. 

(9) If a provisional license is denied or a license is denied following the 
issuance of a provisional license, the applicant may appeal the denial or 
restriction as provided in § 71-3-509. 

(e)(1) Except as provided in this subsection (e), no license for a child care 
agency shall be transferable, and the transfer by sale or lease, or in any other 
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manner, of the operation of the agency to any other person or entity shall 
void the existing license immediately and any pending appeal involving the - 
status of the license, and the agency shall be required to close immediately. 
If the transferee has made application for, and is granted, a provisional 
license, the agency may continue operation under the direction of the new . 
licensee. The new licensee in such circumstances may not be the transferor 
or any person or entity acting on behalf of the transferor. 

(2) If the department determines that any person or entity has trans- 
ferred nominal control of an agency to any persons or entities who are 
determined by the department to be acting on behalf of the purported 
transferor in order to circumvent a history of violations of the licensing law 
or regulations or to otherwise attempt to circumvent the licensing law or 
regulations or any prior licensing actions instituted by the department, the 
department may deny the issuance of any license to the applicant. The 
denial of the license may be appealed as provided in § 71-3-509. 

~  (3)(A) The license of any agency shall not be voided nor shall any pending 
appeal be voided pursuant to this subsection (e) solely for the reason that 
the agency is subject to judicial orders directing the transfer of control or 
management of a child care agency or its license to any receiver, trustee, 
administrator or executor of an estate, or any similarly situated person or 
entity. 

(B) If the current licensee dies, and provided that no licensing viola- 
tions require the suspension, denial or revocation of the agency’s license, 
the department may grant family members of the licensee, or administra- 
tors or executors of the licensee, a new provisional license to continue 
operation for a period of one hundred twenty (120) days. At the end of such 
period, the department shall determine whether a license should be 
granted to a new licensee as otherwise provided in this section. 

(C) Nothing in this subsection (e) shall be construed to prevent the 
department from taking any regulatory or judicial action as may be 
required pursuant to the licensing laws and regulations that may be 
necessary to protect the children in the care of such agency. 

(f)(1) Prior to January 1, 2022, the licensure application fees as they existed 
for child care agencies on June 30, 2021, apply. On or after January 1, 2022, 
licensure fees apply only to applications for provisional licenses for child care 
agencies licensed pursuant to this part in amounts established by rules 
promulgated by the department pursuant to the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

(2) In order to address the need for and encourage the development of 
extended child care for parents working during nights or on weekends, or for 
any other nontraditional child care needs for which the department deter- 
mines that available child care is inadequate or unavailable in all or any 
part of the state, the department may promulgate rules pursuant to the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5, 
providing for alternative fee schedules in order to recognize and encourage 
the development of child care to meet such needs. 

(g) [Deleted by 2021 amendment.] 
(h) All licensure application fees collected by the department from family 
child care homes, group child care homes, child care centers and drop-in 
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centers shall be paid into the general fund, but shall be earmarked for, and 
_ dedicated to, the department. Such earmarked fees shall be used by the 
department exclusively to improve child care quality in this state by funding 
activities that include child care provider training activities, but excluding any 
costs associated with conducting criminal background checks. Increased fees 
shall be used solely for a variety of training options, which can be accessed by 
agencies, organizations and individuals for grants for workshops, conferences 
and scholarships that improve the quality of child care in this state. 

(i) Notwithstanding any provisions of title 13, chapter 7, to the contrary, 
upon adoption of a resolution by a two-thirds (24) vote of the county legislative 
body, any zoning authority, in determining the suitability of a request for any 
use of property for the establishment or alteration of any child care agency, 
may consider the criminal background of the person or persons making a 
request to such board, or may consider the criminal background of any person 
or persons who will manage or operate such child care agency. The board may 
require the person to submit a fingerprint sample and a criminal history 
disclosure form and may submit the fingerprint sample for comparison by the 
Tennessee bureau of investigation pursuant to § 38-6-109, or it may conduct 
the background check by other means as it deems appropriate. The zoning 
authority shall be responsible for all costs associated with obtaining such 
criminal background information. 

(j(1)(A) The department shall establish and implement a quality assess- 
ment and rating system for the purpose of evaluating, individually and 
collectively, child care agencies licensed or approved by the department 
pursuant to this part so that parents or other caretakers of children 
enrolled, or being considered for enrollment, at a child care agency, may 
make more informed decisions regarding the care of their children by 
comparing the quality of services offered by child care agencies, to 
encourage the improvement of out-of-home child care for children in this 
state, and to support child care providers in continuously improving the 
quality of services and support they provide families. The quality assess- 
ment and rating system established pursuant to this subsection (j) must 
be developed in a manner easily usable by parents or other caretakers of 
children to make informed choices related to child care. 

(B) For purposes of this subsection (j), “child care agencies” includes 
child care centers, group child care homes, and family child care homes. 
(2)(A) The department shall promulgate rules establishing the quality 
assessment and rating system under this subsection (j). Each child care 
agency must receive a quality assessment and rating evaluation after the 
rules establishing the quality assessment and rating system under this 
subsection (j) become effective, and annually thereafter. This quality 
assessment and rating system must include an annual evaluation of each 
child care agency by the department and must reflect key indicators of 
performance comparison among all child care agencies in this state, which 
may include information related to the following: 

(i) Health and safety practices; and 
(ii) Teacher-child interactions. 
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(B) The department shall not discriminate or fail to recognize the 

credentials of any accrediting agency based upon religious affiliation, race, 
age, color, sex, or national origin. 

(C) Upon completion, the quality assessment and rating results of each 
child care agency must be available on the department’s website and 
posted in a clear and visible location at each child care agency for review 
by the parents or other caretakers of children enrolled, or being considered 
for enrollment, at the child care agency. 

(3) Any child care agency that accepts the department’s child care 
assistance subsidy payments may receive higher subsidy payments or other 
financial performance incentives, as determined by the department, based 
upon the child care agency’s quality assessment and rating results, subject 
to available funding in the department’s budget. 

(4) The commissioner and the comptroller of the treasury may, in their 
discretion, conduct audits of .the records of any child care providers as 

~ necessary to verify that the expenditures by a child care provider of state or 
federal child care subsidy funds are being made according to state or federal 
requirements. 

(5) A child care agency is subject to denial or revocation of the agency’s 
license by the department and may also be subject to a civil penalty of five 
hundred dollars ($500) imposed by the department if the child care agency 
knowingly: 

(A) Provides false information or fails to provide any information to the 
department, the comptroller, or their agents or designees that is required 
or necessary to perform any of the requirements of this title or to enforce 
state or federal law or regulations, or child care subsidy or licensing 
requirements; 

(B) Fails to allow entrance by any person designated by the department 
to perform the evaluation required by this subsection (j); or 

(C) Continues to display expired or revoked quality assessment and 
rating results after written notice by the department. 

(k) The department is authorized to review possible dangers to children and 
workers in child care facilities from carbon monoxide gas and to issue such 
rules and regulations as it may deem necessary. 

(11) The department of human services shall make available to child care 
providers licensed by the department a curriculum guideline in any suitable 
format addressing personal safety containing a component related to the 
prevention of child sexual abuse and shall allow child care providers licensed 
by the department to choose terminology and instructional methods that 
accomplish the goal of providing clear, effective and appropriate instruction 
in personal safety. The department is encouraged to distribute a sample 
curriculum that is developmentally-appropriate and age-appropriate, child- 
friendly and family-friendly, and designed to be acceptable to a broad range 
of providers, parents and legal guardians. 

(2) The personal safety curriculum that will be implemented by the child 
care provider must be made available so parents and legal guardians have 
the opportunity to review it and so parents and legal guardians will be aware 
of this component of the child care provider’s curriculum. The department 
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shall develop a standard notification form to be provided to the parents or 
legal guardians by the child care agency. The notification form shall contain 


the following information: 


(A) The method of instruction and sample terminology used in the 
personal safety/child sexual abuse curriculum; 
(B) The availability of the instructional materials for review by the 


parents or legal guardians; and 


(C) A place for the parents or legal guardians to sign acknowledging 
they have been provided an opportunity to review the personal safety 
curriculum, have been notified of the child sexual abuse/personal safety 
curriculum for their child and the individual record for each child shall 
include a copy of the signed notification form. 

(3) If a parent has questions regarding the personal safety component of 
the quality early childhood education curriculum, then the provider or a 
representative of the provider shall meet with the parent and discuss the 
personal safety component of the curriculum. 

(4) The department of human services is expressly authorized and di- 
rected to implement by emergency rules, effective October 1, 2008, a rule 
regarding implementation of this requirement for the personal safety 
curriculum; provided, that any permanent rules shall be promulgated 
pursuant to the Uniform Administrative Procedures Act. 


History. 

Acts 2000, ch. 981, § 3; 2001, ch. 453, §§ 3-6, 
24, 25; 2003, ch. 170, § 2; 2004, ch. 696, § 1; 
2005, ch: .151,.§§ 12-7; 2005, ch. 453, §§ 1,. 2; 
2006, ch. 906, § 1; 2008, ch. 687, § 1; 2008, ch. 
1032, § 1; 2009, ch. 566, § 12; 2010, ch. 789, 
$$) 193552010); ch.) 1182; $.1;.:2011); ch. '410, 
§ 31) 2016)" eh)’ 83952'$ 913; 2021, ch. 280, 
§§ 1-21. 


Amendments. 

The 2021 amendment, in (a)(2)(B), substi- 
tuted “2021” for “2000”; in (b)(2), rewrote the 
subdivision, which read: 

“(2) If a licensee is denied the renewal of a 
license, if a license is revoked, or if any appli- 
cant for a license cannot meet the standards, 
then the department shall offer reasonable as- 
sistance to the parent, guardian or custodian of 
the child in planning for the placement of such 
children in licensed child care agencies or other 
suitable care.”; in (c), substituted “established 
by rule as provided in subsection (f)” for “set 
forth in the fee schedule in subsection (g)”; in 
(d)(1), substituted “a provisional” for “either a 
restricted or unrestricted temporary”; in (d)(1) 
and (e), substituted “provisional” for “tempo- 
rary” throughout the subdivision or subsection; 
in (d)(2), substituted “receive a provisional li- 
cense” for “’receive a temporary license”; in 
(d)(2)(C), substituted “both during and after the 
provisional licensing period” for “both during 
_ the temporary and the annual license period”; 
in (d)(2)(E), substituted “provisional” for “re- 
stricted or unrestricted”; in (d)(3), substituted 


“provisional license” for “temporary license; or, 
if the department determines that the condi- 
tions of the applicant’s facility, its methods of 
care or other circumstances warrant, it may 
issue a restricted temporary license that per- 
mits operation of a child care agency, but limits 
the agency’s authority in one (1) or more areas 
of operation”; in (d)(4)(A), rewrote the subdivi- 
sion, which read: “Within one hundred twenty 
(120) days of the issuance of the temporary 
license, the department shall determine 
whether an annual or restricted annual license 
shall be issued to the applicant. If the depart- 
ment determines that the applicant has fully 
complied with all provisions of subdivision 
(d)(2) and with all other laws and regulations 
governing the specific classification of child 
care agency for which the application was 
made, and that the child care agency has dem- 
onstrated the ability to maintain compliance 
with all licensing regulations during the an- 
nual license period, and that it has a reason- 
able likelihood of maintaining annual licen- 
sure, the department shall issue an annual 
license; or, if the department determines that 
the conditions of the applicant’s facility, its 
methods of care or other circumstances war- 
rant, it may issue a restricted annual license 
that permits operation of a child care agency, 
but limits the agency’s authority in one (1) or 
more areas of operation.”; in (d)(4)(B), substi- 
tuted “a license” for “the annual license”; in 
(d)(7)(B), deleted the former last sentence 
which read: “The department may terminate 
the variance from the rule in individual cases 
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under the provisions for issuance of a restricted 
license pursuant to  §71-8-502.”; in 
(d)(7)(C)Gii), substituted “Subject to depart- 
ment rule” for “The department shall also pro- 
mulgate rules providing that, on and after May 
1, 2005”; in (d)(8), rewrote the subdivision, 
which read: “If the department fails to issue or 
deny an annual license within one hundred 
twenty (120) days of the granting of the tempo- 
rary license, the temporary license shall con- 
tinue in effect, unless suspended, as provided in 
§ 71-3-509, until such determination is made. 
If an annual license is denied following the 
issuance of a temporary license, and if a timely 
appeal is made of the denial of the annual 
license, the temporary license shall remain in 
effect, unless suspended, until the board of 
review renders a decision regarding the denial 
of the annual license.”; in (d)(9), substituted “If 
a=provisional license is denied or a license is 
denied following the issuance of a provisional 
license” for “If a temporary or annual license is 
denied, or an annual license is restricted”; in 
(e)(3)(B), substituted “a license” for “an annual 
or extended license”; in (f), rewrote the subsec- 
tion, which read: “(f) (1) Following the expira- 
tion of a least one (1) annual license, the 
department may issue an extended license to a 
licensee who seeks renewal of an existing li- 
cense if the department determines that the 
licensee has demonstrated that its methods of 
child care and its adherence to licensing laws 
and regulations are clearly appropriate to jus- 
tify an extended licensing period. An extended 
license may not be granted as the first license 
immediately following any temporary license. 

“(2) The department may by rule establish 
any criteria for the issuance of an extended 
license; provided, no extended license shall ex- 
ceed three (3) years in duration. 

“(3) At the time renewal of the license is 
sought, or at any other time during the licens- 
ing period, the department may reduce the 
period of the extended license to a shorter 
period if it determines that the licensee has 
failed to demonstrate continued adherence to 
the requirements for the issuance of the ex- 
tended license. The licensee may appeal such 
action as provided in § 71-3-509. 

“(4) The issuance of an extended license shall 
not be construed in any manner to prevent the 
department from suspending or revoking the 
license, placing an agency on probation, or 
imposing a civil penalty, if it determines that 
such action is appropriate.”; in (h), deleted “and 
renewal” following “All licensure application”; 
in (j), rewrote the subsection which read: “(j) (1) 
(A) No later than August 1, 2001, the depart- 
ment of human services, in consultation with 
the Tennessee commission on children and 
youth, shall establish and implement a manda- 
tory child care agency report card system in 
conformity with subdivision (j)(2), and a sepa- 
rate and voluntary child care agency rated 
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licensing system in conformity with subdivision 
(j)(3). 

“(B) The report card system and the rated 
licensing system shall be used for the purpose 
of evaluating, individually and collectively, all 
child care agencies licensed or approved by the 
department pursuant to this part so that par- 
ents or other caretakers of children enrolled, or 
being considered for enrollment, at a child care 
agency, may make more informed decisions 
regarding the care of their children by compar- 
ing the quality of services offered by child care 
agencies, and to encourage the improvement of 
out-of-home child care for Tennessee’s children. 
It is the legislative intent that the report card 
and rated licensing process established pursu- 
ant to subdivisions (j)(2) and (3) shall be devel- 
oped in a manner to be easily usable by parents 
or guardians of children to make informed 
choices related to childcare. 

“(C) For purposes of subdivisions (j)(1)-(4), 
the term ‘child care agencies’ shall include child 
care centers, group child care homes and family 
child care homes as defined by this part. 

“(2) (A) The mandatory report card system 
shall become effective August 1, 2001. Each 
child care agency shall receive a report card 
evaluation during the first licensing cycle of the 
child care agency that begins after October 1, 
2001, and annually thereafter. The mandatory 
report card shall include an annual evaluation 
of the child care agency by the department that 
shall be required for each child care agency. The 
report card shall reflect key indicators of per- 
formance comparison among all Tennessee 
child care agencies. Key indicators shall in- 
clude, but not be limited to, the following: 

“() Health and safety; 

“Gi) Training, education, certification, and 
credentials of all supervisory staff, including 
the director or licensee; 

“@ii) Staffing ratios; 

“(iv) Child development and enrichment; 

“(v) Accreditation status; and 

“(vi) Adequacy of physical facilities. 

“(B) The department shall not fail to recog- 
nize the credentials of any accrediting agency 
based solely upon the religious affiliation or 
ethnicity of the organization granting accredi- 
tation to a child care agency. 

“(C) The report card shall not include an 
overall numeric or alpha score, grade or rating 
of the child care agency. 

“(D) (i) The annual mandatory report card 
shall reflect the child care agency’s perfor- 
mance under the key indicators in subdivision 
(j)(2)(A). 

“(ii) Upon completion, the report card shall be 
clearly marked and conspicuously posted at 
each child care agency for review by the parents 
of children enrolled, or being considered for 
enrollment, at the child care agency. 

“(E) (i) During the first licensing cycle of each 
child care agency that begins October 1, 2001, 
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the mandatory report card evaluation shall also 
include, as determined by the department, an 
evaluation of the child care agency, based upon 
the use of a valid and reliable program assess- 
ment instrument for evaluating the quality of 
child care programs through direct observation 
of the agency’s child care program. 

“Gi) During the first licensing cycle of each 
child care agency that begins October 1, 2001, 
the program assessment instrument scores 
shall not be included either on the report card 
or as an overall separate numeric or alpha 
score, grade or rating on the license or as an 
attachment to the license, and the department 
shall only provide to the child care agency a 
separate document with the results of the child 
care agency’s program assessment instrument 
evaluation. 

“(ii) Beginning October 1, 2002, the manda- 
tory annual report card shall include, in addi- 
tion to the agency’s performance under the key 
indicators established pursuant to subdivision 
(j)(2)(A), and, notwithstanding any other provi- 
sions of subdivisions (j)(1)-(3) to the contrary, 
the agency’s overall program assessment in- 
strument score and any accompanying explana- 
tory text related to the instrument. 

“(F) The department, and the advisory coun- 
cil created by subdivision (j)(5), are urged to 
review the key indicators for the report card 
and the rated licensing system created by this 
subsection (j) to determine if questions regard- 
ing those key indicators should be revised. 

“(3) (A) The rated licensing system shall 
become effective on August 1, 2001. The rated 
licensing system shall include an evaluation of 
the key indicators described in subdivision 
G)(2)(A), including the results of a program 
assessment instrument as described in subdi- 
vision (j)(2)(K)(i). A child care agency may 
qualify for the rated licensing system by dem- 
onstrating, through evaluation of the key indi- 
cators and the program assessment instru- 
ment, that the child care agency exceeds basic 
licensing standards as outlined in the rated 
licensing criteria determined by the depart- 
ment. 

“(B) Participation in the rated licensing sys- 
tem shall be voluntary for each qualified child 
care agency. Qualified child care agencies that 
volunteer to participate in the rated licensing 
system must apply in writing to the depart- 
ment following receipt of the report card issued 
pursuant to subdivision (j)(2) in such manner 
as the department may prescribe. 

“(C) Qualified child care agencies that volun- 
teer to participate in the rated licensing system 
shall receive a child care quality rating. The 
participating agency may voluntarily post the 
rating prior to October 1, 2002. On and after 
October 1, 2002, the child care agency shall be 
required to post the rating. The rating shall be 
posted by the agency with its license in a 
conspicuous place for review by the parents or 
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other caretakers of a child enrolled, or being 
considered for enrollment, at the child care 
agency. 

“(D) Beginning August 1, 2001, any qualified 
child care agency that agrees to voluntarily 
participate in the rated licensing system estab- 
lished by this subdivision (j)(3) and that accepts 
the department’s child care assistance subsidy 
payments, may receive higher subsidy pay- 
ments, as determined by the department, based 
upon the child care quality rating and subject 
to available funding in the department’s bud- 
get. 

“(E) A child care agency may at any time 
voluntarily withdraw from the rated licensing 
system by submitting a notice in writing to the 
department in such manner as the department 
prescribes. The department may also deter- 
mine at any time, in such manner as the 
department may prescribe, that the child care 
agency no longer meets the rated license crite- 
ria for the agency’s rating. In either event, the 
child care agency shall no longer be eligible to 
display that rating or to use it in any informa- 
tional materials related to the agency, nor shall 
it continue to receive increased child care sub- 
sidy payments, if any, based upon that rating. 
The rating shall be immediately removed from 
display at the agency. The department shall 
have standing to seek appropriate regulatory 
action under its rules, or to seek injunctive 
relief, to enforce this subdivision (j)(3)(E). 

“(4) (A) Effective August 1, 2001, there is 
created a twelve-member advisory council to be 
appointed by the governor. The sole purpose of 
the advisory council shall be to provide recom- 
mendations to the department regarding the 
report card and the rated licensing system 
established pursuant to subdivisions (j)(1)-(3). 

“(B) The council shall be composed of six (6) 
representatives of child care centers, three (3) 
representatives of group child care homes, and 
three (3) representatives of family child care 
homes. There shall be two (2) representatives of 
child care centers from each grand division. 
There shall be one (1) representative from each 
grand division for group child care homes and 
one (1) representative from each grand division 
for family child care homes. Members shall 
serve two-year terms, and may be reappointed. 
Any vacancy shall be filled by the governor 
from the same grand division and class of child 
care agency. The members shall serve without 
compensation. Members shall be subject to re- 
moval by the governor for good cause. Members 
shall, to the extent possible, be appointed so as 
to represent a cross section of private-pay and 
subsidized child care providers and the ethnic 
populations represented in the child care in- 
dustry. 

“(C) The advisory council shall elect from 
among its membership a chair, vice-chair and 
such other officers as the council deems neces- 
sary. 
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“(D) The advisory council shall meet at least 
once each year, and shall meet more frequently 
as the business of the council may require. The 
council may be called to meet by the commis- 
sioner of human services at any time it becomes 
necessary between regular meetings to provide 
timely reviews of the department’s proposed 
changes to the report card process or the rated 
licensing system. 

“(E) Consultation by the department with the 
council shall be mandatory; provided, however, 
that failure of the council to meet and deliver to 
the department its responses or recommenda- 
tions regarding the department’s proposed 
changes within a reasonable period of time 
following written notice to the council chair by 
the department of the need for a review of the 
department’s proposed changes shall negate 
any further mandatory consultation require- 
ment established by this paragraph. 

“(F) The advisory council recommendations 
shall be applicable only for any proposed 
changes to the annual report card or rated 
licensing system established by this subsection 
(j) that are proposed by the department after 
August 1, 2001. Consultation with the advisory 
council shall not be required for any plans 
developed by the department for the design or 
implementation of the annual report card or 
rated licensing system prior to August 1, 2001. 

“(5) The commissioner and the comptroller of 
the treasury may, in their discretion, conduct 
audits of the records of any child care providers 
as they may determine are necessary to verify 
that the expenditures by a child care provider 
of state or federal child care subsidy funds are 
being made according to state or federal re- 
quirements. 

“(6) Any child care agency that knowingly 
provides false information or that fails to pro- 
vide any information to the department, the 
comptroller, or their agents or designees: 
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“(A) That is required or necessary to perform 
any of the provisions of this title or to enforce 
state or federal law or regulations, or child care 
subsidy or licensing requirements; 

“(B) That fails to allow entrance by any 
person designated by the department to per- | 
form the report card or rated licensing evalua- . 
tion required by subdivisions (j)(1)-(3); or 

“(C) That continues to display expired or 
revoked licensing ratings in violation of subdi- 
vision (j)(3)(E) after written notice by the de- 
partment; 

“shall be subject to denial or revocation of its 
license by the department, and may also be 
subject to a civil penalty of five hundred dollars 
($500) imposed by the department.”; and de- 
leted former (g) which read: “(1) Prior to Janu- 
ary 1, 2001, the licensing fees as they existed 
for child care agencies on June 30, 2000, shall 
apply. On and after January 1, 2001, the follow- 
ing licensing fees shall apply to applications for 
licenses for child care agencies licensed pursu- 
ant to this part: [Table of fees]. 

“(2) Notwithstanding any other law to the 
contrary, in order to address the need for and 
encourage the development of extended child 
care for parents working at nights or on week- 
ends, or for any other nontraditional child care 
needs for which the department determines 
that available child care is inadequate or un- 
available in all or any part of the state, the 
department may promulgate rules pursuant to 
the Uniform Administrative Procedures Act, 
providing for alternative fee schedules in order 
to recognize and encourage the development of 
care to meet such needs.” 


Effective Dates. 

Acts 2021, ch. 280, § 27. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 3, 2021. 


71-3-503. Program and facilities exempt from licensing. 


(a) A program or activity that falls within the definition of a child care agency 
shall be exempt from the licensing requirements of this part upon demonstra- 
tion of clear and convincing evidence that it meets one (1) of the following 
exemptions in subdivisions (a)(1)-(11), or, if no specific exemption exists in 
subdivisions (a)(1)-(11), there is clear and convincing evidence demonstrating 
that the program or activity meets the criteria of subsection (c): 

(1) Entities or persons licensed or otherwise regulated by other agencies 
of the state or federal government providing health, psychiatric or psycho- 
logical care or treatment or mental health care or counseling for children 
while the entity or person is engaged in such licensed or regulated activity; 

(2) Preschool or school age child care programs, a Title I program, a 
school-administered head start or an even start program, and all state- 
approved Montessori school programs, that are subject to regulation by the 
department of education or other departments of state government; 

(3) Private or parochial kindergartens for five-year-old children if such 
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kindergartens operate on the public school kindergarten schedule; 

(4) Child care centers operated by church-related schools, as defined by 
§ 49-50-801, which shall be subject to regulation by the department of 
education pursuant to title 49, chapter 1, part 11; 

(5) Educational programs. To qualify for an educational program exemp- 
tion, a child care agency must meet the following criteria: 

(A) That the sole or primary purpose of the program is: 

(i) To prepare children for advancement to the next educational level 
through a prescribed course of study or curriculum that is not typically 
available in a department-regulated child care setting; 

(ii) To provide specialized tutoring services to assist children with the 
passage of mandatory educational proficiency examinations; or 

(iii) To provide education-only services to special needs children; and 
(B) That the program time scheduled to be dedicated to the educational 

activity is reasonably age appropriate for the type of activity and the ages 
served; 

(6)(A) “Parents’ Day Out” or similar programs operated by a religious 
institution or religious organization that provide custodial care and 
services for children of less than school age, with no child attending more 
than twelve (12) hours in each calendar week; 

(B) Existing and all future programs shall register with the department 
their intent to operate a Parents’ Day Out program prior to offering the 
service, and, as evidence of their exempt status, these programs shall 
maintain records that include, at a minimum, dates and times of each 
child’s attendance; 

(C) The records and forms shall be made available during regular 
business hours to the commissioner or commissioner’s designee; 

(D) Each separate location or campus of a religious institution or 
religious organization shall be considered a separate religious institution 
or religious organization for the purpose of Parents’ Day Out or any 
similar program; 

(7) Recreational programs. To qualify for a recreational program exemp- 
tion, a child care agency must meet the following criteria: 

(A) That the sole or primary purpose of the program or activity is to 
provide recreational services, e.g., organized sports or crafts activities; 

(B) That the sole or primary purpose of the program or activity is 
dedicated to recreational activities for a substantial portion of the hours of 
operation; 

(C) That the majority of program staff responsible for the direct 
delivery of services possesses specialized qualifications that are directly 
related to the recreational services being offered; 

(D) That at least seventy-five percent (75%) of any individual child’s 
program time is spent engaging in the recreational activities that are 
reasonably age appropriate for the type of activity and the ages served; 

(EK) That the supervision or care of children, or other types of child 
care-related services, is incidental to its overall purpose; and 

(F) That no individual child could participate in the program or activity: 

(i) For more than seven (7) hours per day; or 
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(ii) If a child participates for more than seven (7) hours per day, that 
such child could not continue to participate for more than seven (7) 
consecutive weeks and for no more than one hundred twenty (120) days 
per calendar year; 

(8) Camp programs. To qualify for a camp program exemption, a child. 
care agency must meet the following criteria: 

(A) That the primary purpose of the program or activity is to provide 
intensive recreational, religious, outdoor or other activities that are not 
routinely available in full-time child care; 

(B) That the program or activity operates exclusively during the sum- 
mer months and less than ninety (90) days in any calendar year; and 

(C) That the enrollment periods for participation in the program or 

activity clearly define the duration of the program or activity and exclude 
drop-in child care; 
(9)(A) “Casual care” operations consisting of places or facilities operated by 
any person or entity that provides child care, at the same time, for a 
minimum of five (5) children, but less than fifteen (15) children, who are 
not related to the primary caregiver, during short periods of time that do 
not exceed ten (10) hours per week or six (6) hours per day for any 
individual child while the parents or other custodians of the children are 
engaged in short-term activities, not including employment of the parent 
or other custodian of the child; 

(B) These operations shall register with the department their intent to 
conduct casual care of children, and, as evidence of their exempt status, 
these operations shall maintain records that include, at a minimum, the 
children’s names, ages, addresses, dates and times of attendance, the 
parents’ or custodians’ names, addresses, and intended whereabouts while 
the children are in care, and the telephone numbers of persons to contact 
in the event of an emergency. All records shall be made available at any 
time to any authorized representative of the department; | 

(C) Failure to comply with the requirements of this subdivision shall — 

subject the violator to a civil penalty by the department not to exceed five — 
hundred dollars ($500) for the first violation and not to exceed one © 
thousand dollars ($1,000) for subsequent violations, and the department 
may seek injunctive relief in the chancery or circuit court of the county 
where the place or facility is located to prevent further operation of the 
place or facility or to obtain entry to conduct any inspection of the 
operation; 
(10)(A) Any program or facility operated by, or in affiliation with, any Boys 
and Girls Club that provides care for school-aged children and that holds 
membership in good standing with Boys and Girls Clubs of America and 
that is certified as being in compliance with the purposes, procedures, 
voluntary standards and mandatory requirements of Boys and Girls Clubs 
of America; 

(B) Any such Boys and Girls Club that applies to participate in state or 
federally funded programs that require child care licensing by the state as 
a term of eligibility may elect to apply to the department for child care 
licensing and regulation. Upon meeting departmental standards, the Boys 
and Girls Club may be licensed as a child care center/provider; 
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(C) The department is hereby authorized to grant a waiver from any 
rule concerning grouping of children and adult/child ratios for child care 
centers to any Boys and Girls Club that falls within both subdivisions 
(a)(11)(A) and (a)(10)(A) and (B), and that is providing after-school child 
care to mixed groups of school-aged children; and 
(11) Nurseries, babysitting services and other children’s activities that 

are not ordinarily operated on a daily basis, but are associated with religious 

services or related activities of churches or other houses of worship. Such 
services or activities may include limited special events that shall not exceed 
fourteen (14) days in any calendar year. 

(b)(1) Exempt programs under subdivisions (a)(3), (6) and (9) shall post a 

sign stating, “This facility is not required to be licensed by the state as a 

child care agency.” 

(2) When a parent, custodian or guardian initially registers a child with 
an exempt program under subdivisions (a)(3), (6) and (9), which is required 
to post a sign pursuant to this subsection (b), the parent, custodian or 
guardian shall sign a form indicating that the parent, custodian or guardian 
has been advised and understands that the program is not licensed and is 
not required to be licensed by the state as a child care agency. The same 
language that is required to be placed on the sign shall be printed on such 
form at least in 16-point type with a signature line for the parent, custodian 
or guardian immediately following such language. The signed form shall be 
maintained with the records of the exempt entity. 

(c) In analyzing whether the program or activity is exempt pursuant to this 
section, unless the department determines upon clear and convincing evidence 
that the program or activity qualifies for an exemption based upon the criteria 
set forth in subdivisions (a)(1)-(11), the department shall consider the following 
nonexclusive criteria to determine if the program or activity is clearly 
distinguishable from child care services typically regulated by the department 
and otherwise qualifies for exemption from licensing: 

(1) The sole or primary purpose of the program or activity is to provide 
specialized opportunities for the child’s educational, social, cultural, reli- 
gious or athletic development, or to provide the child with mental or physical 
health services; 

(2) The time period in which the program or activity provides these 
opportunities is consistent with a reasonable time period for the completion 
of the program or activity, considering the age of each child served and the 
nature of the program; 

(3) The primary purpose of the program or activity is not routinely 
available or could not be made routinely available in the typical child care 
settings regulated by the department; 

(4) Parents could reasonably be expected to choose the program or activity 
because of the unique nature of what it offers, rather than as a substitute for 
full-time, before or after school, holiday or weather-related child care; and 

(5) If the program or activity is regulated by any other federal, state or 
local agency, it is required by such other agency to comply with standards 
that substantially meet or exceed department licensing regulations. 
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(d)(1) The department shall not be required to grant exemptions to programs 
or activities that offer otherwise exempt opportunities or services as a mere 
component of a program or activity that the department determines primar- 
ily constitutes substitute child care. 

(2) No program or activity shall be exempt from licensing solely for the 
reason that the care and supervision of children that constitutes child care 
is offered only on a part-time or periodic basis. 

(3) Exemption from licensure does not exempt the program or activity 
from compliance with any other local, state or federal requirements. 

(e) Achild care agency claiming an exemption pursuant to this section may 
submit to the department’s licensing director, or designee, a sworn, written 
request for exemption in such manner and form as the department may 
require. The request shall provide a detailed description of the operation of the 
program or activity, the program’s or activity’s purpose and the applicant’s 
basis for claiming an exemption: The department shall provide a written 
response to the exemption request stating the reasons the exemption was 
granted or denied. 


History. 

Acts 2000, ch. 981, § 4; 2001, ch. 453, § 7; 
2005, eh: 151, "S$ G-12) 201g, ene iam, be a 
2021, ch. 162, § 1. 


Amendments. 
The 2021 amendment substituted “with no 
child attending more than twelve (12) hours in 


ing more than two (2) days in each calendar 
week for not more than six (6) hours each day” 
in (a)(6)(A). 


Effective Dates. 

Acts 2021, ch. 162, § 2. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect April 20, 2021. 


each calendar week” for “with no child attend- 


71-3-509. Violations of licensing regulations — Probation — Civil 
penalties — Suspension, denial and revocation of licenses 
— Appeal procedures. 


(a) If any complaint is made to the department concerning any alleged 
violation of the laws or regulations governing a child care agency, the 
department shall investigate such complaint and shall take such action as it 
deems necessary to protect the children in the care of such agency. 

(b)(1) If the department determines that a child care agency is not in 

compliance with the laws and regulations governing its operation, the 

department may place the agency on probation for a definite period of not 
less than thirty (30) days nor more than sixty (60) days, as determined by the 
department. Upon a determination by the department to place an agency on 
probation, the department shall serve written notice to the agency by 
personal delivery describing the violations of the licensing laws or rules that 
support the basis for the probationary status and the procedures for appeal 
of the probationary status. Ten (10) business days after the service of the 
probation notice on the agency, the department shall require the agency to 
post the notice of probation as directed by the department. 
(2)(A) If placed on probation, the agency shall immediately post a copy of 
the probation notice, together with a list provided by the department of the 
violations that were the basis for the probation, in a conspicuous place as 
directed by the department and with the agency’s license, and the agency 
shall immediately notify in writing the custodians of each of the children 
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in its care of the agency’s status, the basis for the probation and of the 

agency’s right to an informal review of the probationary status. 

(B) If the agency requests an informal review within two (2) business 
days of the imposition of probation, either verbally or in writing to the 
department’s licensing staff that imposed the probation, the department 
shall informally review the probationary status by a licensing supervisor 
or other designee who was not involved in the decision to impose the 
probation. The agency may submit any written or oral statements as 
argument to the licensing supervisor or designee within five (5) business 
days of the imposition of the probation. Written and oral statements may 
be received by any available electronic means. The licensing supervisor or 
designee shall render a decision in writing upholding, modifying or lifting 
the probationary status within seven (7) business days of the imposition of 
the probation. 

(3) Ifthe licensing supervisor or designee does not lift the probation under 
subdivision (b)(2)(B), the agency may also appeal such action in writing to 
the commissioner within five (5) business days of the receipt of the notice of 
the licensing supervisor or designee’s decision regarding the agency’s pro- 
bationary status as determined in subdivision (b)(2)(B). If timely appealed, 
the department shall conduct an administrative hearing pursuant to the 
contested case, provisions of the Uniform Administrative Procedures Act, 
compiled at title 4, chapter 5, part 3, concerning the department’s action 
within fifteen (15) business days of receipt of the appeal, and shall render a 
decision in writing within seven (7) business days following conclusion of the 
hearing. The hearing officer may uphold, modify or lift the probation. 

(4) This subsection (b) shall be discretionary with the department, and 

shall not be a prerequisite to any licensing action, to impose a civil penalty 
or to suspend, deny or revoke a license of a child care agency. 
(c)(1) If the department determines that there exists any violation with 
respect to any person or entity required to be licensed pursuant to this part, 
the department may assess a civil penalty against such person or entity for 
each separate violation of a statute, rule or order pertaining to such person 
or entity in an amount ranging from fifty dollars ($50.00) for minor 
violations up to a maximum of one thousand dollars ($1,000) for major 
violations or violations resulting in death or injury to a child as defined in 
the rules of the department. Each day of continued violation constitutes a 
separate violation. 

(2) The department shall by rule establish a graduated schedule of civil 
penalties designating the minimum and maximum civil penalties that may 
be assessed pursuant to this subsection (c). In developing the graduated civil 
penalty procedure, the following factors may be considered: 

(A) Whether the amount imposed will be a substantial economic deter- 
rent to the violator; 

(B) The circumstances leading to the violation and the agency’s history 
of violations; 

(C)(i) The extent of deviation from the statutes, rules or orders govern- 

ing the operation of the child care agency; 

(ii) The severity of the violation, including specifically the level of risk 
of harm to the children in care of the person or entity caused by the 
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violation; and 

(iii) The penalty may be further classified based upon whether the 
violation resulted in the issuance of an order of summary suspension, 
denial or revocation of the license of the agency and whether death or 
injury of a child occurred as a result of violation; _ | 

(D) The economic benefits gained by the violator as a result of noncom- 
pliance; 

(E) The agency’s efforts to comply with the licensing requirements; and 

(F) The interest of the public. 

(3) The department shall assess the civil penalty in an order that states 
the reasons for the assessment of the civil penalty, the factors used to 
determine its assessment and the amount of the penalty. 

(4) The order may be served on the licensee personally by an authorized 
agent of the department who shall complete an affidavit of service, or the 
order may be served by certified, mail, return receipt requested. 

(5) The licensee may appeal the penalty to the board of review by filing a 
request for an appeal in writing with the commissioner within ten (10) days 
of the service of the order. 

(6)(A) Civil penalties assessed pursuant to this subsection (c) shall become 

final ten (10) days after the date an order of assessment is served if not 

timely appealed, or, if timely appealed, within seven (7) days following 
entry of the board’s order unless the board’s order is stayed. 

(B) If the violator fails to pay an assessment when it becomes final, the 
department may apply to the chancery court for a judgment and seek 
execution of such judgment. 

(C) Jurisdiction for recovery of such penalties shall be in the chancery 
court of Davidson County. 

(7) All sums recovered pursuant to this subsection (c) shall be paid into 
the state treasury, but shall be earmarked to be used by the department 
exclusively to improve child care quality in this state by funding activities 
that include, but are not limited to, child care provider training activities, 
but excluding any costs associated with conducting criminal background 
checks. 

(8) This subsection (c) relative to civil penalties shall be discretionary 
with the department, and shall not be a prerequisite to any licensing action 
to suspend, deny or revoke a license of a child care agency. Civil penalties 
may also be imposed in conjunction with the probation, suspension, denial or 
revocation of a license. 

(d)(1) If the department determines that any applicant for a provisional 
license has failed to attain, or an existing licensee has failed to maintain, 
compliance with licensing laws or regulations after reasonable notice of such 
failure and a reasonable opportunity to demonstrate compliance with 
licensing laws or regulations, the department may deny the license following 
the issuance of a provisional license or may revoke the existing license; 
provided, that the department at any time may deny a provisional license if 
the applicant fails to meet the initial requirements for its issuance; and, 
provided, further, that if the department determines that repeated or serious 
violations of licensing laws or regulations warrant the denial or revocation of 
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the license, then, notwithstanding any provisions of § 4-5-320 or this 
subsection (d) to the contrary, the department may seek denial or revocation 
of the license regardless of the licensee’s demonstration of compliance either 
before or after the notice of denial of the application or before or after notice 
of the revocation. 

(2) Notwithstanding § 4-5-320, the notice of denial or revocation may be 
served personally by an authorized representative of the department who 
shall verify service of the notice by affidavit, or the notice may be served by 
certified mail, return receipt requested. 

(3) If application for a provisional license is denied, a license is denied 
following the issuance of a provisional license, or if an existing license is 
revoked, the applicant may appeal the denial or revocation by requesting in 
writing to the department a hearing before the child care agency board of 
review within ten (10) days of the personal delivery or mailing date of the 
notice of denial or revocation. Failure to timely appeal shall result in the 
expiration of any existing license immediately upon the expiration of the 
time for appeal. 

(4) The hearing upon the denial or revocation shall be heard by the board 
of review within thirty (30) days of the date of service of the notice of denial 
or revocation; provided, that, for good cause as stated in an order entered on 
the record, the board or the administrative law judge may continue the 
hearing. In order to protect the children in the care of the agency from any 
risk to their health, safety and welfare, the board or administrative law 
judge shall reset the hearing at the earliest date that circumstances permit. 

(5)(A) If timely appeal is made, pending the hearing upon the denial or 

revocation, the child care agency may continue to operate pending the 

decision of the board of review unless the license is summarily suspended 

as provided in subsection (e). 

(B) The board, as part of its decision regarding the status of the 
applicant’s application for a license or the licensee’s license, may direct 
that the child care agency be allowed to operate on a probationary or 
conditional status, or may grant or continue the license with any restric- 
tions or conditions on the agency’s authority to provide care. 

(e)(1) Subject to this subsection (e), if the department determines at any time 
that the health, safety or welfare of the children in care of the child care 
agency imperatively requires emergency action, and incorporates a finding 
to that effect in its order, summary suspension of the license may be ordered 
by the department pending any further proceedings for revocation, denial or 
other action. If the department determines that revocation or denial of the 
license is warranted following suspension, those proceedings shall be 
promptly instituted and determined as authorized by this part. 

(2) The department shall set forth with specificity in its order the legal 
and factual basis for its decision, stating in the order the specific laws or 
regulations that were violated by the agency, and shall state with specificity 
in the order the reasons that the issuance of the order of summary 
suspension is necessary to adequately protect the health, safety or welfare of 
children in the care of the child care agency. Summary suspension may be 
ordered in circumstances that have resulted in death, injury or harm to a 
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child or that have posed or threatened to pose a serious and immediate 
threat of harm or injury to a child based upon the intentional or negligent 
failure to comply with licensing laws or regulations. 

(3) In issuing an order of summary suspension of a license, the depart- 
ment shall use, at a minimum, the following procedures: 

(A) The department shall proceed with the summary suspension of the 
agency’s license and shall notify the licensee of the opportunity for an 
informal hearing within three (3) business days of the issuance of the 
order of summary suspension; 

(B) The notice provided to the licensee may be provided by any 
reasonable means and, consistent with subdivision (e)(2), shall inform the 
licensee of the reasons for the action or intended action by the department 
and of the opportunity for an informal hearing as permitted by subdivision 
(e)(3)(C); 

(C)(i) The informal hearing described by this subdivision (e)(3) shall not 

be required to be held under the contested case provisions of the 

Uniform Administrative Procedures Act; 

(ii) The hearing is intended to provide an informal, reasonable 
opportunity for the licensee to present to the hearing official the 
licensee’s version of the circumstances leading to the suspension order; 

(iii) The sole issues to be considered are: 

(a) Whether the public health, safety or welfare imperatively 
require emergency action by the department; 

(b) What, if any, corrective measures have been taken by the child 
care agency following the violation of licensing laws or regulations 
and prior to the issuance of the summary suspension order that 
eliminate the threat to the public health, safety or welfare of the 
children in the care of the agency; and 

(c) Whether the agency demonstrates a reasonable ability to main- 
tain or continue compliance with all relevant licensing laws and 
regulations; and | 
(iv) The hearing official may lift, modify or continue the order of 

summary suspension; 7 

(D) Subsequent to the hearing on the summary suspension, the depart- 
ment may proceed with revocation or denial of the license or other action 
as authorized by this part, regardless of the decision concerning summary 
suspension of the license. 

(4) The department shall by rule establish any further necessary criteria 
that it determines are required for the determination of circumstances that 
warrant imposition of the summary suspension order and any other neces- 
sary procedures for implementation of the summary suspension process. 

(5) Ifthe conditions existing in the child care agency present an immedi- 
ate threat to the health, safety or welfare of the children in care, the 
department may also seek a temporary restraining order from the chancery 
or circuit court of the county in which the child care agency is located, 
seeking immediate closure of the agency to prevent further harm or threat 
of harm to the children in care, or immediate restraint against any violations 
of the licensing laws or regulations that are harming or that threaten harm 
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to the children in care. The department may seek any further injunctive 
relief as permitted by law in order to protect children from the violations, or 
threatened violations of the licensing laws or regulations. The use of 
injunctive relief as provided by this subdivision (e)(5) may be used as an 
alternative, or supplementary measure, to the issuance of an order of 
summary suspension or any other administrative proceedings. 

(f)(1) In determining whether to deny, revoke or summarily suspend a 
license, the department may choose to deny, revoke or suspend only certain 
authority of the licensee to operate and may permit the licensee to continue 
operation, but may restrict or modify the licensee’s authority to provide 
certain services or perform certain functions, including, but not limited to, 
transportation or food service, enrollment of children at the agency, the 
agency’s hours of operation, the agency’s use of certain parts of the agency’s 
physical facilities or any other function of the child care agency that the 
department determines should be restricted or modified to protect the 
health, safety or welfare of the children. The board of review, in considering 
the actions to be taken regarding the license, may likewise restrict a license 
or place whatever conditions on the license and the licensee it deems 
appropriate for the protection of children in the care of the agency. 

(2) The actions by the department or the board authorized by this 

subsection (f) may be appealed as otherwise provided in this part for any 
denial, revocation or suspension. 
(g)(1) When an application for a license has been denied, or a license has 
been revoked, on one (1) occasion, the child care agency may not reapply for 
a license for a period of one (1) year from the effective date of the denial or 
revocation order if not appealed, or, if appealed, from the effective date of the 
board’s or reviewing court’s order. 

(2) If application for a license has been denied, or a license has been 
revoked, on two (2) occasions, the child care agency may not reapply for a 
license for a period of two (2) years from the effective date of the denial or 
revocation if not appealed, or, if appealed, from the effective date of the 
board’s or reviewing court’s order. 

(3) If an application for a license has been denied, or a license has been 
revoked, on three (3) occasions, the agency shall not receive another license 
for the care of children. 

(4) No person who served as full or part owner or as director or as a 
member of the management of a child care agency shall receive a license to 
operate a child care agency if that person participated in such capacity in a 
child care agency that has been denied a license, or that had a license 
revoked, on three (3) occasions. 

(5)(A) The time restrictions of subdivisions (g)(1) and (2) may be waived by 

the board of review in the hearing in which the denial or revocation is 

sustained, or, if requested by the former licensee in writing to the 
commissioner, in a separate subsequent hearing before the board of review 
or, in the discretion of the commissioner, upon review by the commissioner. 

(B) The agency must show to the board’s or the commissioner’s satis- 
faction that the agency has corrected the deficiencies that led to the denial 
or revocation, and that the child care agency can demonstrate that it has 
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the present and future ability, and is willing, to maintain compliance with 

licensing laws or regulations. The decision of the board or the commis- 

sioner shall be reduced to an order, which shall be a final order pursuant 
to the Uniform Administrative Procedures Act, and may be appealed 

pursuant to § 4-5-322. 

(C) No waiver may be granted for any permanent restriction that has 

been imposed pursuant to subdivision (g)(3). 

(h)(1) In-eonducting hearings of the appeal of a denial or revocation of a 
license before the board of review or for review of summary suspension 
orders, it is the legislative intent that such hearings be promptly determined 
consistent with the safety of the children in the care of the child care agency 
appealing the department’s licensing action and with the due process rights 
of the license applicants or licensees. 

(2) If, however, the administrative procedures division of ye office of the 
secretary of state certifies by letter to the recording secretary of the board of 
review that the division’s contested case docket prevents the scheduling of a 
hearing on the appeal of the denial or revocation of a license before the board 
of review within the initial time frames set forth in this part, then the 
department shall have the authority to obtain an attorney who shall act as 
the administrative law judge to conduct the proceedings before the board. 
The substitute administrative law judge may be obtained by contract with a 
private attorney or by contract or agreement with another state agency. The 
substitute administrative law judge shall have all authority as an adminis- 
trative law judge of the department of state. The hearing may be continued 
by order of the board for the purpose of obtaining a substitute judge. 

(3) Hearings on summary suspension orders shall be heard by an admin- 
istrative law judge from the administrative procedures division of the 
secretary of state’s office, if the administrative law judge is available within 
the time frames for a summary suspension hearing. If the administrative 
procedures division of the secretary of state’s office informs the department 
that an administrative law judge is unavailable, the department may obtain 
an administrative law judge or hearing officer who is not an employee of the 
department who may be obtained by the department by contract with a 
private attorney or by contract or agreement with another state agency. The 
administrative law judge or hearing officer shall have authority, as other- 
wise permitted in this section, to enter orders binding on the department 
resulting from show cause hearings involving summary suspension orders. 
If the administrative procedures division of the office of the secretary of state 
informs the department that the division’s contested case docket prevents 
the scheduling of a hearing on the issuance of a summary suspension order 
within the initial time frames set forth in this part, and if the department is 
unable to obtain a private or state agency administrative law judge or 
hearing officer to hear the show cause hearing on the summary suspension 
order within the time frames set forth in this part, the department may 
utilize a hearing officer from the department’s administrative review sec- 
tion. 

(i) By July 1, 2000, any initial rules to implement this section shall be by 
emergency rules of the department; provided, however, that any permanent 
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rules shall be promulgated pursuant to the Uniform Administrative Proce- 


dures Act. 


History. 

Acts 2000, ‘ch. 981, § 10;°2001; ch. 453, 
§§ 16-19; 2009, ch. 566, § 12; 2021, ch. 280, 
§§ 22-24. 


Amendments. 

The 2021 amendment, in (b)(1), deleted “, 
during the licensing period,” following “If”; in 
(d)(1), substituted “provisional license” for 
“temporary license or for the renewal of an 
existing license”, “license following the issu- 
ance of a provisional license” for “application 


for the new or renewed license”, and “deny a 
provisional” for “deny a temporary”; and in 
(d)(3), substituted “a provisional license is de- 
nied, a license is denied following the issuance 
of a provisional license,” for “the temporary, 
annual, or extended license is denied”. 


Effective Dates. 

Acts 2021, ch. 280, § 27. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 3, 2021. 


71-3-514. Establishment of drug testing policy. 


(a)(1) All persons or entities operating a child care agency as defined in this 
part, unless exempt as provided in § 71-3-503, shall establish a drug testing 
policy for employees, directors, licensees and operators of child care agencies 
and for other persons providing services under contract or for remuneration 
for the agency, who have direct contact, as defined by the department, with 
a child in the care of the agency. 

(2) The policy shall specify how testing should be completed by the child 
care agency and provide for immediate and effective enforcement action 
involving such persons by the child care agency in the event of a positive 
drug test. 

(3) The policy shall be provided by the child care agency to persons 
employed or engaged for contract or remunerative services prior to July 1, 
2009, and to all such persons upon initial employment or initial engagement 
in contract or remunerative services for the agency. 

(4) The policy established pursuant to this section shall not supersede the 

requirements of § 71-3-502(d)(7)(C)(v) that all persons described in § 71-3- 
502(d)(7)(C)(v) satisfactorily complete a drug test prior to engaging in 
transportation services for children in a child care agency. 
(b)(1) The policy shall require drug testing based upon reasonable suspicion 
that employees, directors, licensees, or operators of a child care agency, or 
other persons providing services under contract or for remuneration for the 
agency are engaged in the use of illegal drugs. 

(2) The policy shall require persons employed or engaged for contract or 
remunerative services prior to July 1, 2009, to have a drug test based upon 
reasonable suspicion that the persons are engaged in the use of illegal drugs. 

(3) Events that may give rise to reasonable suspicion for purposes of 
requiring a drug test include, but are not limited to: 

(A) Deterioration in job performance or changes in personal traits or 
characteristics; 

(B) Appearance in a specific incident or observation which indicates 
that an individual is under the present influence of drugs; 

(C) Changes in personal behavior not attributable to other factors; 

(D) Involvement in or contribution to an accident where the use of 
drugs is reasonably suspected, regardless of whether the accident involves 
actual injury; or 
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(E) Alleged violation of or conviction of criminal drug law statutes 
involving the use of illegal drugs or prescription drugs. 

(c) Achild care agency shall, at no expense to the state, maintain for five (5) 

years and immediately make available to the department upon request a copy 
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of drug testing results for an individual who is employed as a caregiver, . 


director, licensee or operator at the child care agency, or for other persons 
providing services under contract or for remuneration for the agency, who have 
direct contact with children in the care of the agency. 

(d) It shall be the responsibility of the individual who is to be tested to pay 
the appropriate fees necessary to obtain a drug test pursuant to the policy 
established by a child care agency. Drug testing results obtained under this 
section are confidential and may be disclosed only for purposes of enforcing this 
part. 

(e) Notwithstanding subsection (a), a licensee or operator of a family child 
care home who has direct contact with children in the care of the family child 
care home shall submit to a drug test at the expense of the licensee or operator, 
when the department has reasonable suspicion to believe that the licensee or 
operator is engaged in the use of illegal drugs. 

(f) Achild care agency that does not comply with this section is subject to the 
department: 

(1) Denying the application for a provisional license; 
(2) Denying a license following the issuance of a provisional license; or 
(3) Suspending or revoking a license issued. 


History. 
Acts 2008, ch. 1068, § 1; 2021, ch. 280, §§ 25, 
26. 


Amendments. 

The 2021 amendment, in (f)(1), inserted “pro- 
visional” preceding “license”; and in (f)(2), sub- 
stituted “a license following the issuance of a 


provisional license” for “the application for a 
license renewal”. 


Effective Dates. 

Acts 2021, ch. 280, § 27. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 3, 2021. 


71-3-519. Designation of staff person to serve as liaison to provide 
official, uniform message. 


The commissioner shall designate a specific departmental staff person to 
serve, in addition to the staff person’s other duties, as a liaison to provide an 
official, uniform message to child care providers, community stakeholders, 
department child care staff, and partner agencies, using all appropriate 
channels of communication. 


History. 
Acts 2021, ch. 406, § 1. 


Effective Dates. 
Acts 2021, ch. 406, § 2. May 12, 2021. 
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PART 11 


COVERKIDS ACT OF 2006 
[EFFECTIVE UNTIL JUNE 30, 2025.] 


71-3-1101. Short title. [Effective until June 30, 2025.] 
This part shall be known and may be cited as the “CoverKids Act of 2006.” 


History. : by Acts 2015, ch. 348, § 1, and further 
Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 
that the act, which enacted this part, shall be 


s 2 
Compiler’s Notes. repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1102. Part definitions. [Effective until June 30, 2025.] 


As used in this part, unless the context otherwise requires: 

(1) “Department” means the department of finance and administration; 

(2) “Enrollee” means an individual who is eligible and enrolled in the 
program; 

(3) “Program” means any program established to provide health coverage 
to children pursuant to this part; 

(4) “Tennessee medicaid program” means the federal- and state-financed, 
state-run program of medical assistance established pursuant to Title XIX 
(42 U.S.C. § 1896 et seq.), including any waivers thereof; 

(5) “Title XIX” means Title XIX of the Social Security Act, Subchapter 
XIX, Chapter 7 of Title 42, United States Code (42 U.S.C. § 1396 et seq.), 
providing grants to states for medical assistance programs; and 

(6) “Title XXI” means Title XXI of the Social Security Act, Subchapter 
XXI, Chapter 7 of Title 42, United States Code (42 U.S.C. §§ 13897aa, et 
seq.), establishing the State Children’s Health Insurance Program. 


History. by Acts 2015, ch. 348, § 1, and further 
Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 
that the act, which enacted this part, shall be 


Compiler’s Notes. repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1103. Purpose. [Effective until June 30, 2025.] 


The purpose of this part is to create a program to provide health care 
coverage for uninsured children who are not eligible for health care services 
under any part of Tennessee’s medicaid program, either pursuant to the 
medicaid state plan or pursuant to any medicaid waivers secured by the 
bureau of TennCare. It is the intent of the legislature to create and fund a 
program separate from the Tennessee medicaid program and Title XIX (42 
U.S.C. § 1396 et seq.), and not subject to any consent decrees or judicial orders 
applicable to the Tennessee medicaid program. 


History. Compiler’s Notes. 
Acts 2006, ch. 867, § 7. Acts 2006, ch. 867, § 14(a), as amended by 
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Acts 2010, ch. 872, § 6, and further amended that the act, which enacted this part, shall be 
by Acts 2015, ch. 343, § 1, and further repealed on June 30, 2025. 
amended by Acts 2020, ch. 582, § 1 provided 


71-3-1104. Department authority — Not an entitlement program — 
Benefits subject to appropriations. [Effective until June 
30, 2025.] 


The department is authorized to establish, administer, and monitor a 
program to provide health care coverage to uninsured children pursuant to 
Title XXI (42 U.S.C. § 1397aa et seq.). The department may not use money 
appropriated for this program to expand eligibility criteria for the Tennessee 
medicaid program or any other program operated under this title. The 
program shall not constitute an entitlement to coverage for eligible individu- 
als, and the availability of program benefits is subject to appropriations. 


History. by Acts 2015,.ch. 343, § 1, and further 

Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 

Gempiere Notes that the act, which enacted this part, shall be 
: repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1105. Federal approval. [Effective until June 30, 2025.] 


The department is authorized to seek federal approval for the program, 
pursuant to Title XXI (42 U.S.C. § 1397aa et seq.), through a state plan, state 
plan amendment or request for federal waivers. 


History. by Acts 2015, ch. 348, § 1, and further 
Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 
that the act, which enacted this part, shall be 


° ) 
Compiler’s Notes. repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1106. Rules and regulations regarding eligibility — Cap on enroll- 
ment — Development of an option for those who are 
ineligible. [Effective until June 30, 2025.] 


(a) The department shall adopt rules and regulations to establish eligibility 
criteria for the program, which shall limit eligibility to an individual who: 
(1) Is eighteen (18) years of age or younger; 
(2) Has a combined family income at a level to be determined by the 
department; 
(3) Is not already covered by private insurance that offers creditable 
coverage, as defined in 42 U.S.C. § 300gg-3(c); 
(4) Is not eligible for coverage under the Tennessee medicaid program; 
(5) Is a United States citizen or qualified alien, as defined in 8 U.S.C. 
§ 1641(b); and 
(6) Is a Tennessee resident. 
(b) The department may establish additional eligibility criteria as appropri- 
ate. 
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(c) The department may establish a cap on the number of individuals who 
may be enrolled in the program. 

(d) The department may establish an option for individuals who do not meet 
eligibility criteria necessary to obtain Title XXI (42 U.S.C. § 1397aa et seq.), 
funding to purchase coverage through the program. 


History. by Acts 2015, ch. 3438, § 1, and further 
Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 
that the act, which enacted this part, shall be 


. t) 
Compiler’s Notes. repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1107. Coverage for pregnant women regardless of age. [Effective 
until June 30, 2025.] 


The department is authorized to provide health care coverage for pregnant 
women and may provide the coverage consistent with this part, except that no 
age-related eligibility restrictions shall apply to pregnant women. 


History. by Acts 2015, ch. 343, § 1, and further 
Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 
that the act, which enacted this part, shall be 


s 9 
Compiler’s Notes. repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1108. Program administration — Reporting and_ audit 
requirements. [Effective until June 30, 2025.] 


(a) The department may administer the program directly or contract with 
insurance companies, managed care plans or other entities to provide services 
to enrollees. Payments for services to contracted entities may require the 
contractor to assume full or partial risk for the cost of services provided under 
the contract. 

(b) The department may contract directly with health care providers to 
provide services to enrollees and establish appropriate rates of payments for 
services. 

(c) The department may enter into contracts or interagency agreements 
with an outside entity or other state agency to assist in the administration of 
the program, including performing eligibility determinations and appeals. 

(d) The department shall establish periodic reporting requirements and 
audit requirements for contractors. Contractors and subcontractors shall 
maintain complete and detailed records as specified by the department 
regarding the operation of the plan, and shall provide the department and the 
comptroller of the treasury’s office with access to records under the terms 
defined by the department. 


History. by Acts 2015, ch. 343, § 1, and further 

Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 

be that the act, which enacted this part, shall be 
Compilers Notes: repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 
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71-3-1109. Duty and authority to review and audit expenditures. 
[Effective until June 30, 2025.] 


The commissioner of finance and administration and the comptroller of the 
treasury have the duty and authority to review and audit such expenditure of 
funds as may be made under this part. Nothing in this section shall limit the 
authority of the commissioner of finance and administration to ensure that 
program expenditures are maintained within legislative appropriations. 


History. by Acts 2015, ch. 348, § 1, and further 

Acts 2006, ch. 867, § 7. amended by Acts 2020, ch. 582, § 1 provided 

gain he that the act, which enacted this part, shall be 
Compiler's Notes, repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1110. Additional rules and regulations. [Effective until June 30, 
2025.1] 


(a) The department may adopt additional rules and regulations governing 
the program, including, but not limited to, any rules or regulations necessary 
to comply with or to implement any federal requirement, federal waiver or 
state plan governing the program. The department is authorized to promul- 
gate emergency rules pursuant to the Uniform Administrative Procedures Act, 
compiled in title 4, chapter 5. All rules and regulations governing the program 
shall be promulgated in accordance with the Uniform Administrative Proce- 
dures Act. 

(b) The rules may include, as necessary, but need not be limited to: 

(1) The application, enrollment and disenrollment processes for the 
program; 

(2) The benefit package to be provided through the program; 

(3) Provisions for participant cost sharing, if any, including, at the 
department’s discretion: 

(A) The establishment of enrollment fees, premiums, deductibles and 
copayments; and 

(B) The process for setting the amounts of enrollment fees, premiums, 
deductibles, and copayments, taking into account a participant’s family 
income; 

(4) The type of professionals or other provider entities who may deliver 
services or direct the delivery of services and the qualifications required of 
those professionals or entities; and 

(5) Provisions regarding the sharing of health information under this 
part. 

(c) In adopting rules, the department shall consider the federal require- 
ments on which the receipt of Title XXI (42 U.S.C. § 13897aa et seq.), funding 
is contingent and shall not establish any program criteria or requirements that 
will disqualify the program from that funding. Rules adopted by the depart- 
ment must, when appropriate, take into account the availability of appropri- 
ated funds. 
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History. by Acts 2015, ch. 348, § 1, and further 
Acts 2006, ch. 867, § 7; 2009, ch. 566,§ 12. amended by Acts 2020, ch. 582, § 1 provided 
that the act, which enacted this part, shall be 


* 9 
Compiler’s Notes. repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 


71-3-1111. Annual report. [Effective until June 30, 2025.] 


This part shall be reviewed annually by the commerce and labor committee 
of the senate, the insurance committee of the house of representatives, the 
finance, ways and means committee of the senate and the finance, ways and 
means committee of the house of representatives, and these committees shall 
recommend necessary changes to the governor and the general assembly. 


History. Acts 2010, ch. 872, § 6, and further amended 
Acts 2006, ch. 867, § 10; 2013, ch. 236,§ 17; by Acts 2015, ch. 343, § 1, and further 
2019, ch. 345, § 133. amended by Acts 2020, ch. 582, § 1 provided 


Compiler's Notes that the act, which enacted this part, shall be 
Acts 2006, ch. 867, § 14(a), as amended by repealed on June 30, 2025. 


71-3-1113. Repealer. [Effective until June 30, 2025.] 
This part shall be repealed on June 30, 2025. 


History. that the act, which enacted this part, shall be 
Acts 2006, ch. 867, § 14(a); 2010, ch. 872, repealed on June 30, 2025. 


§ 6; 2015, ch. 348, § 1; 2020, ch. 582, § 1. 
Amendments. 


Compiler’s Notes. The 2020 amendment substituted “June 30, 
Acts 2006, ch. 867, § 14(a), as amended by 9025” for “June 30, 2020”. 


Acts 2010, ch. 872, § 6, and further amended 
by Acts 2015, ch. 343, § 1, and further Effective Dates. 
amended by Acts 2020, ch. 582, § 1 provided Acts 2020, ch. 582, § 2. March 19, 2020. 


71-3-1114. Email notice that enrollee must redetermine eligibility. 
[Effective until June 30, 2025.] 


As a part of the process for redetermining an enrollee’s eligibility for the 
program, the department shall establish a procedure that sends an email 
notice to the enrollee, or the parent or guardian of the enrollee, that the 
enrollee must redetermine eligibility for the program. The email notice is 
required only when the department has an email address for the enrollee or 
the parent or guardian of the enrollee. 


History. by Acts 2015, ch. 348, § 1, and further 
Acts 2018, ch. 948, § 1. amended by Acts 2020, ch. 582, § 1 provided 
bai that the act, which enacted this part, shall be 

POM pues Otc: repealed on June 30, 2025. 


Acts 2006, ch. 867, § 14(a), as amended by 
Acts 2010, ch. 872, § 6, and further amended 
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PART 7 


PURCHASE OF GOODS AND SERVICES FROM 
PERSONS WITH DISABILITIES 


71-4-701. Purpose — Applicability. 


(a) The purpose of this part is to further the policy of the state to encourage 
and assist individuals with severe disabilities to achieve maximum personal 
independence through useful, productive, and gainful employment by assuring 
expanded competitive integrated employment opportunities, thereby enhanc- 
ing their dignity and capacity for self-support and realizing independence and 


self-sufficiency. 


(b) This part applies to all governmental entities that are supported in 
whole or in part by the general assembly. 


History. 
Aete 1991, ch. 499, §. 1;°1996. ch, 827,78 1; 
2020, ch. 782, § 1. 


Amendments. 

The 2020 amendment, in (a), substituted 
“individuals with” for “individuals who are 
blind or have other”, “expanded competitive 
integrated employment opportunities” for “an 
expanded and constant market for their com- 
modities and services” and “realizing indepen- 
dence and self-sufficiency.” for “minimizing 
their dependence on welfare and need for costly 
institutionalization.”; and rewrote former (b) 
which read: “This part covers any political 
subdivision of the state having its own purchas- 
ing agency and includes governmental divi- 


71-4-702. Part definitions. 
As used in this part: 


sions of the state, counties, municipalities, 
school districts or any other public bodies sup- 
ported in whole or in part by the general 
assembly. This part and participation under 
this program are optional for approved, non- 
profit workshops for the blind in Tennessee and 
such workshops may proceed under part 2 of 
this chapter or under this part when seeking 
the purchase of their commodities and services. 
Participation under either program does not 
preclude approved, nonprofit workshops for the 
blind in Tennessee from participating in an 
alternative program at any time.” 


Effective Dates. 
Acts 2020, ch. 782, § 3. July 15, 2020. 


(1) “Central nonprofit agency” means the agency designated by the 
committee to facilitate, by subcontract or other means, the fulfillment of 
orders from governmental entities for commodities and services and to assist 
the committee in administering the program described under this part; 
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(2) “Certified commodities or services” means: 

(A) Commodities and services that have been recommended by the 
central nonprofit agency as suitable for procurement by any state govern- 
mental entity or as suitable for statewide contracts and that are certified 
pursuant to procedures approved by the state procurement commission as 
to quality, availability, and fair market price; and 

(B) Commodities and services that have been recommended by the 
central nonprofit agency as suitable for procurement by political subdivi- 
sions and that are certified by the chief financial officer of the political 
subdivisions as to quality, availability, and fair market price; 

(3) “Committee” means the advisory committee for providing competitive 
integrated employment for individuals with severe disabilities, created by 
§ 71-4-708; 

(4) “Competitive integrated employment” means employment available to 
individuals with severe disabilities or a customized employment available to 
individuals with severe disabilities, at a setting typically found in the 
community, at minimum wage or greater with the same benefits as nondis- 
abled employees receive, in which eligible individuals interact with nondis- 
abled individuals, other than nondisabled individuals who are providing 
services to those eligible individuals, to the same extent that nondisabled 
individuals in comparable positions interact with other persons; 

(5) “Governmental entity” means a state governmental entity or a politi- 
cal subdivision; 

(6) “Individuals with severe disabilities” means individuals who have a 
physical or mental impairment that substantially limits major life activities; 

(7) “Political subdivision” means any local governmental entity, including, 
but not limited to, any city, town, municipality, metropolitan government, 
county, utility district, school district, public building authority, housing 
authority, emergency communications district, and development district 
created and existing pursuant to the laws of this state, or any instrumen- 
tality of government created by any one (1) or more local governmental 
entities; 

(8) “Production of commodities” means packaging, assembly, distribution, 
or other manufacturing processes; and 

(9) “State governmental entity” means any agency, authority, board, 
commission, department, or office within the executive, legislative, or 
judicial branches of state government, or any autonomous state agency, 
authority, board, commission, council, department, office, or institution of 
higher education. 


History. 

Acts 1991, ch. 499, § 1; 1996, ch. 827, §§ 2-6, 
13; 2002 ely o2p.91 7, 201d, cn..290, $9, 16, 19; 
2014 ‘ch. 739589952020) ch. 7825°$'1; 


Amendments. 

The 2020 amendment rewrote the section 
which read: “As used in this part, unless the 
context otherwise requires: “(1) ‘Blind’ means 
an individual or class of individuals whose 
central visual acuity does not exceed 20/200 in 


the better eye with correcting lenses or whose 
visual acuity, if better than 20/200, is accompa- 
nied by a limit to the field of vision in the better 
eye to such a degree that its widest diameter 
subtends an angle no greater than twenty de- 
grees (20°); 

“(2) ‘Central nonprofit agency’ means the 
agency designated by the committee to facili- 
tate the distribution, by direct allocation, sub- 
contract or any other means, of orders from 
state government for commodities and services 
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ta 


on the procurement list among the work cen- 
ters for the blind, agencies serving individuals 
with severe disabilities, and other entities, and 
to assist the committee in administering the 
program described under this part; 

“(3) ‘Certified commodities or 
means: 

“(A) The commodities produced with ‘value 
added’ through manufacturing, repackaging or 
assembly processes; 

“(B) The services provided with ‘value added’; 
and 

“(C) Commodities and services that have 
been recommended by the central nonprofit 
agency as suitable for procurement by any 
entity of state government pursuant to this 
part and that are certified pursuant to proce- 
dures approved by the state procurement com- 
mission as to quality, availability and fair mar- 
ket price; ; 

“(4) ‘Committee’ means the advisory commit- 
tee for purchase from the blind and other se- 
verely disabled, created by § 71-4-703; 

“(5) ‘Individuals with severe disabilities’ 
means an individual or class of individuals with 
a physical or mental disability other than 
blindness, which, according to criteria estab- 
lished by rules approved by the committee for 
purchase from the blind and other severely 
disabled, after consultation with appropriate 
entities of the state and taking into account the 
views of nongovernmental entities represent- 
ing the disabled, constitutes a substantial im- 
pediment to employment and is of such a na- 
ture to prevent the individual with such a 
disability from currently engaging in regular 
competitive employment; 

“(6) ‘Integrated settings’ means a setting 
typically found in the community in which 
applicants or eligible individuals interact with 
nondisabled individuals, other than nondis- 
abled individuals who are providing services to 
those applicants or eligible individuals, to the 
same extent that nondisabled individuals in 
comparable positions interact with other per- 
sons; 

“(7) ‘Other entities’ mean entities other than 
work centers for the blind and agencies serving 
individuals with severe disabilities that: 

“(A) Comply with all laws including any ap- 
plicable occupational safety and health stan- 
dard prescribed by the secretary of labor of the 
United States; 

“(B) In the production of commodities and in 
the provision of services pursuant to this part, 
during the fiscal year utilize blind or other 
individuals with severe disabilities for a mini- 
mum of fifty-one percent (51%) of the man- 


services’ 
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hours of direct labor required for the production 
or provision of the commodities or services; and 

“(C) Work with agencies serving individuals 
with severe disabilities to identify blind or 
other individuals with severe disabilities for 
the man-hours of direct labor required for the 
production or provision of the commodities or — 
services, and to provide supports necessary for 
their safe, productive and integrated employ- 
ment; 

“(8) ‘Qualified agency serving individuals 
with severe disabilities’, referred to as ’agency 
serving individuals with severe disabilities’ in 
this part, means an agency that: 

“(A) Is organized under the laws of the 
United States or of this state and operated in 
the interest of individuals with severe disabili- 
ties who are not blind; 

“(B) Complies with all laws including any 
applicable occupational safety and health stan- 
dard prescribed by the secretary of labor of the 
United States; and 

“(C) In the production of commodities and in 
the provision of services pursuant to this part, 
during the fiscal year employs blind or other 
individuals with severe disabilities for a mini- 
mum of fifty-one percent (51%) of the man- 
hours of direct labor required for the production 
or provision of the commodities or services; and 

“(9) ‘Qualified nonprofit work center for the 
blind’, referred to as ’work center for the blind’ 
in this part, means an agency that: 

“(A) Is organized under the laws of the state, 
operated in the interest of blind individuals, 
and the net income of which does not inure in 
whole or in part to the benefit of any share- 
holder or other individual; 

“(B) Complies with the applicable occupa- 
tional health and safety standards prescribed 
by the secretary of labor of the United States; 

“(C) In the production of commodities and the 
provision of services, whether or not the com- 
modities or services are procured as provided in 
this part, during the fiscal year employs blind 
individuals for a minimum of seventy-five per- 
cent (75%), or in accordance with the percent- 
age of direct labor required under the terms 
and conditions of the Javits-Wagoner-O’Day 
Act, P.L. 92-28 (41 U.S.C. § 8502), or whichever 
is lesser, of the man-hours of direct labor re- 
quired for the production or provision of com- 
modities or services; and 

“(D) Meets the criteria for determining non- 
profit status under title 48, chapter 51, part 1, 
and is registered in good standing with the 
office of the secretary of state.” 


Effective Dates. 
Acts 2020, ch. 782, § 3. July 15, 2020. 
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71-4-703. Advisory committee — Responsibilities — Purchasing re- 
quirements for governmental entities — Applicability of 
part. 


(a)(1) There is created the committee for providing competitive integrated 
employment for individuals with severe disabilities, and composed of the 
following: | 
(A) The commissioner of general services or the commissioner’s desig- 
nee; 
(B) The commissioner of finance and administration or the commission- 
er’s designee; 
(C) The commissioner of human services or the commissioner’s desig- 
nee; 
(D) The commissioner of mental health and substance abuse services or 
the commissioner’s designee; 
(E) The commissioner of intellectual and developmental disabilities or 
the commissioner’s designee; 
(F) The commissioner of transportation or the commissioner’s designee; 
(G) One (1) member who is a private citizen and parent of a child with 
disabilities, or an individual with disabilities; 
(H) One (1) member who is a private citizen and represents agencies 
serving people who are blind; 
(I) One (1) member who is a private citizen and represents entities 
serving people with disabilities; and 
(J) One (1) member who is a private citizen and represents the business 
community. 

(2) The governor shall appoint the private citizen members described in 
subdivisions (a)(1)(G)-(J) to three-year terms. 

(3) The members of the committee shall organize and appoint a chair and 
determine their operating procedures. A majority of the members of the 
committee constitutes a quorum, and all official action of the committee 
requires a quorum. 

(4) Members serve without compensation and do not receive travel 
expenses. 

(b) The committee shall provide oversight to the central nonprofit agency in 
developing and implementing a state and political subdivision procurement 
program of commodities and services and in employing individuals with severe 
disabilities. 

(c) The committee shall: 

(1) Meet quarterly; 

(2) Designate a central nonprofit agency for fulfillment of government 
orders for commodities or services; 

(3) Require the central nonprofit agency to develop measures for evalu- 
ating its effectiveness; and 

(4) Evaluate the activities of the central nonprofit agency to assure 
effective and efficient administration of this part. 

(d) Every governmental entity that is supported in whole or in part by the 
general assembly may purchase all services or commodities required by the 
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governmental entity from the central nonprofit agency as long as commodities 
or services purchased by state governmental entities are certified pursuant to 
procedures approved by the procurement commission and are available, and 
commodities or services purchased by political subdivisions are certified by the 
chief financial officer of the political subdivision. 

(e) This part has precedence over any law requiring governmental entity 
procurement of commodities or services, except laws that require purchases 
from nonprofit organizations operating under §§ 71-4-204 and 71-4-205; laws 
establishing preference for blind vendors operating under chapter 4, part 5 of 


this title; and laws requiring purchases under §§ 41-22-118 — 41-22-124. 
(f) This part does not apply in any case: 
(1) In which commodities or services are available from any state govern- 


mental entity; 


(2) Where the procurement commission determines that the commodities 
or services do not meet the reasonable requirements of a state governmental 


entity; or | 


(3) Where the chief financial officer determines that the commodities or 
services do not meet the reasonable requirements of the political subdivi- 


sion. 


History. 

Acts 1991, ch. 499, § 1; 1996, ch. 827, §§ 7- 
10; 2002, ch. 526, §§ 8, 9; 2010, ch. 1100, § 137; 
20115rch; 295," $$ 16, 197° 2012en er o(eiey 2: 
2014, ch. 739, § 2; 2020, ch. 782, § 1. 


Compiler’s Notes. 

The committee for purchase from the blind 
and other severely disabled, created by this 
section, terminates June 30, 2026. See §§ 4-29- 
112, 4-29-247. 


Amendments. 

The 2020 amendment rewrote the section 
which read: “(a) There is created the committee 
for purchase from the blind and other severely 
disabled, which shall be composed of the follow- 
ing commissioners or their designees: the com- 
missioners of general services, finance and ad- 
ministration, human services, mental health 
and substance abuse services, and intellectual 
and developmental disabilities. Additionally, 
there shall be three (3) members appointed by 
the governor for three-year terms who are pri- 
vate citizens. One (1) of these members shall 
represent nonprofit work centers for the blind, 
and one (1) shall represent nonprofit agencies 
serving individuals with severe disabilities. 
One (1) member shall represent the business 
community. The members of the committee 
shall organize and appoint a chair and deter- 
mine their operating procedures. Members will 
serve without compensation, but shall be reim- 
bursed for all necessary expenses incurred in 
the performance of their duties. 

“(b) The committee shall provide oversight to 
the central nonprofit agency in developing and 
implementing a state procurement program of 


selected commodities and services from quali- 
fied work centers serving blind individuals, 
agencies serving individuals with severe dis- 
abilities, and other entities; shall have author- 
ity to select a central nonprofit agency to imple- 
ment the procurement program; and shall 
recommend fair market price for commodities 
and services submitted to the procurement 
commission for certification pursuant to proce- 
dures approved by the procurement commis- 
sion. 

“(c) It is the committee’s responsibility to: 

“(1) Designate a central nonprofit agency to 
facilitate the distribution, among the work cen- 
ters for the blind, agencies serving individuals 
with severe disabilities, and other entities, of 
orders of the government for commodities or 
services appearing on the procurement list, by 
direct allocation, subcontract or any other 
means; 

“(2) Review those rules and regulations that 
will be proposed by the central nonprofit agency 
and to promulgate such rules that will effec- 
tively implement this part; 

“(3) Conduct an annual evaluation of the 
activities of the central nonprofit agency under 
this part for the purpose of assuring effective 
and efficient administration of this part; and 

“(4) Evaluate pricing proposed by the central 
nonprofit agency to determine fair market 
price, which recovers the cost projected to pro- 
duce or provide such commodities or services. 

“(d) All departments, institutions, agencies, 
and political subdivisions of this state sup- 
ported in whole or in part by the general 
assembly shall purchase all services or com- 
modities required by such departments, insti- 
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tutions, agencies or political subdivisions of 
this state from the central nonprofit agency; 
provided, that the articles or services are certi- 
fied pursuant to procedures approved by the 
procurement commission and are available. 
This part has precedence over any law requir- 
ing state agency procurement of commodities or 
services, except laws that require purchases 
from nonprofit organizations operating under 
§§ 71-4-204 and 71-4-205, laws establishing 
preference for blind vendors operating under 
chapter 4, part 5 of this title, and laws requir- 
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ing purchases under §§ 41-22-118 — 41-22- 
124. 

“(e) This part shall not apply in any case in 
which commodities or services are available 
from any agency of the state, or where the 
procurement commission determines that the 
commodities or services do not meet the reason- 
able requirements of a department, institution, 
agency, or political subdivision of this state.” 


Effective Dates. 
Acts 2020, ch. 782, § 3. July 15, 2020. 


71-4-704. Central nonprofit agency — Designation — Functions and 


operations — Fee. 


(a) The functions and operations of the designated central nonprofit agency 
include, but are not limited to, the following: 
(1) Ensure that the priorities for orders from governmental entities are 


maintained under this part and that opportunities are provided to individu- 
als with severe disabilities to pursue competitive integrated employment; 
(2) Evaluate the qualifications and capabilities of entities for production 
of commodities or performing services. The central nonprofit agency must 
assure that individuals with severe disabilities are receiving competitive 
integrated employment in the production of commodities or performance of 
services. At a minimum, fifty percent (50%) of the hours worked on the 
production of commodities or performing services in the program are 
required to be provided by individuals with severe disabilities. Hours 
worked by supervisors with severe disabilities are to be included in the 


determination; 


(3) Recommend with appropriate justification, including recommended 
prices, suitable commodities or services for procurement and, as market 
conditions change, recommend price changes or revisions; 

(4) Fulfill or distribute and allocate, by subcontract or any other means, 
orders from governmental entities; and 

(5) Maintain the necessary records and monitor data on the entities to 
ensure compliance in the production of commodities and performance of 


services. 


(b) The central nonprofit agency shall charge a fee for fulfilling the orders. 
This fee must not exceed rates approved by the committee. The fee must be 
factored as an administrative expense into the overall cost. 


History. 

Acts 1991, ch. 499, § 1; 1996, ch. 827, §§ 11, 
12; 2002, ch. 526, § 10; 2011, ch. 295, §§ 16, 19; 
2014, ch. 739, § 3; 2020, ch. 782, § 1. 


Amendments. 

The 2020 amendment rewrote the section 
which read: 

“(a) Under § 71-4-703, the state, through the 
committee, may designate a central nonprofit 
agency. 

“(b) The functions and operations of the des- 


ignated central nonprofit agency shall include, 
but not be limited to, the following: 

“(1) Submit proposed rules and regulations 
necessary to implement this part. Such rules 
are to be submitted to, and approved by, the 
committee prior to promulgation; 

“(2) Ensure that the priorities for the produc- 
tion of commodities and services are main- 
tained under this part and that individuals 
with severe disabilities are placed in integrated 
settings; 

“(3) Evaluate the qualifications and capabili- 
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ties of the work centers for the blind, agencies 
serving individuals with severe disabilities, 
and other entities, to manufacture commodities 
or perform services and represent them to the 
committee under this part. In evaluating prod- 
ucts, the central nonprofit agency must assure 
that the work centers for the blind, agencies 
serving individuals with severe disabilities, 
and other entities are contributing a ‘value 
added’ to commodities or services that are be- 
ing recommended under this program; 

“(4) Recommend pursuant to procedures ap- 
proved by the procurement commission, with 
appropriate justification, including recom- 
mended prices, suitable commodities or ser- 
vices for procurement from the work centers for 
the blind, agencies serving individuals with 
severe disabilities, and other entities and as 
market conditions change, recommend price 
changes or revisions or the reassignment of 
commodities and services to and from the cer- 
tified products list; 

“(5) Distribute and allocate, by direct alloca- 
tion, subcontract or any other means, orders 
from governmental entities. The central non- 
profit agency shall give a preference to work 
centers for the blind and agencies serving indi- 
viduals with severe disabilities over other enti- 
ties when initiating contracts to fulfill orders 
from government entities and when replacing 
the entity fulfilling the orders; 

“(6) Contract with agencies serving individu- 
als with severe disabilities to work with other 
entities to identify blind or other individuals 
with severe disabilities for the man-hours of 
direct labor required for the production or pro- 
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vision of the commodities or services, and to 
provide supports necessary for their safe, pro- 
ductive and integrated employment. Other en- 
tities shall pay a fee to cover the cost of the 
services provided by the agencies serving indi- 
viduals with severe disabilities and may factor 
this fee as an administrative expense into its 
overall cost; 

“(7) Maintain the necessary records and 
monitor data on the work centers for the blind, 
agencies serving individuals with severe dis- 
abilities, and other entities to ensure compli- 
ance in the production of a commodity or per- 
formance of a service; 

“(8) When authorized by the committee, enter 
into contracts with the state procurement sys- 
tem for the furnishing of commodities or ser- 
vices provided by the work centers for the blind, 
agencies serving individuals with severe dis- 
abilities, and other entities; and 

“(9) When distributing and allocating orders 
for commodities, priority shall be given to par- 
ticipating nonprofit work centers for the blind. 

“(c) The central nonprofit agency shall charge 
a fee to participating work centers for the blind, 
agencies serving individuals with severe dis- 
abilities, and other entities for facilitating par- 
ticipation by their work centers under this part. 
This fee shall not exceed rates approved by the 
committee. The work centers for the blind, 
agencies serving individuals with severe dis- 
abilities, and other entities may factor this fee 
as an administrative expense into its overall 
cost.” 


Effective Dates. 
Acts 2020, ch. 782, § 3. July 15, 2020. 


71-4-705. Cooperation between committee and governmental entities 
— Annual report of committee. 


(a) In furtherance of the purposes of this part and in order to contribute to 


the economy of state government, it is the intent of the general assembly that 
there be close cooperation between the committee and any state governmental 
entity from which procurement of commodities or services is required under 
the law currently in effect. The central nonprofit agency may enter into 
cooperative agreements, contracts, or other arrangements as may be deter- 
mined to be necessary for the effective coordination and efficient realization of 
the objectives of this part. 

(b) The committee shall annually report, on or before December 31, to the 
governor and to each member of the general assembly concerning the number 
of governmental entities participating in the program, the total dollar amount 
of purchases, and any other information the committee deems appropriate. 


History. 
Acts 1991, ch. 499, § 1; 2014, ch. 739, § 4; 
2020, ch. 782, § 1. 


Amendments. 
The 2020 amendment, in (a), substituted 


“and any state governmental entity” for “and 
any agency of the state” and “agency may 
enter” for “agency is authorized to enter”; in (b), 
substituted “governmental entities” for “work 
centers for the blind, agencies serving individu- 
als with severe disabilities, and other entities” 


117 


and deleted “made from the participating work 
centers for the blind, agencies serving individu- 
als with severe disabilities, and other entities 
by state agencies” following “dollar amount of 
purchases”; and deleted former (c) which read: 
“When any state governmental unit is out of 
compliance with the rules and regulations set 
forth by the committee under the terms and 
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conditions specified in this part, a work center 
may seek to recover damages in accordance 
with the terms and conditions specified in title 
9, chapter 8.” 


Effective Dates. 
Acts 2020, ch. 782, § 3. July 15, 2020. 


PART 21 


TENNESSEE COUNCIL FOR THE DEAF, DEAF-BLIND, 
AND HARD OF HEARING 


71-4-2102. Creation of the Tennessee council for the deaf, deaf-blind 


and hard of hearing. 


Compiler’s Notes. 
The Tennessee council for the deaf, deaf-blind 
and hard of hearing, created by this section, 


terminates June 30, 2027. See §§ 4-29-112, 
4-29-248. 


CHAPTER 5 
PROGRAMS AND SERVICES FOR POOR PERSONS 


Part 1. Medical Assistance Act 


Kinds of medical services. [Effective until January 1, 2022. See the version effective on 
Kinds of medical services. [Effective January 1, 2022. See the version effective until 


Contracts with vendors — Sanctions against vendors — Grounds for actions against 


providers — Administrative remedy to recover benefits from applicant — Collection 
activity report — Applicant warning — Prompt process of hospital presumptive 


Report on use of technical assistance groups of healthcare providers in developing 
Procedure to obtain data sets derived from all payer claims database — Use of data — 


Reimbursement of ambulance service provider that provides covered service to Tenn- 


Section 
71-5-106. Determination of eligibility for medical assistance. 
71-5-107. 

January 1, 2022.] 
71-5-107. 

January 1, 2022.] 
71-5-118. 

eligibility applications. 
71-5-151. 

episode of care. 
71-5-152. 

Annual report. 
71-5-165. 

Care recipient. 
71-5-166. 


Annual! review of medications and forms of treatment for sickle cell disease, and services 


for enrollees with diagnosis of sickle cell disease, that are eligible for coverage 
under medical assistance program. 


71-5-167 — 71-5-180. [Reserved.] 
71-5-188. Actuarial study of TennCare. 


71-5-190. TennCare prescription drug utilization review committee. 


71-5-192. Information management system. 


Part 2. Community Clinics 


71-5-201. Reimbursement for services — Authorization. 


Part 3. Food Assistance 


71-5-314. Fraudulent receipt of food assistance — Penalties — Statute of limitations. 


Part 10. Nursing Home Assessment Trust Fund 


71-5-1002. Legislative intent — Creation of nursing home assessment trust fund. 
71-5-1003. Payment of assessments — Determination of rate — Time for payment. 


71-5-106 


cs 


Section 
71-5-1006. 


71-5-1010. 


71-5-1201. 
71-5-1202. 
71-5-1203. 
71-5-1204. 


71-5-1424. 


71-5-1503. 
71-5-1504. 
71-5-1507. 
71-5-1508. 
71-5-1509. 
71-5-1510. 
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Penalties for late payment — Payment plan — Proceedings before board — Waiver of 
penalties — Fees in abeyance. 
Termination of fee — Suspension of assessment. 


Part 12. Families First Councils 


Families first community advisory board. 

Families first community grants program. 

Tennessee opportunity pilot program grants. 

Unexpended and reserve of funds from the temporary assistance for needy families 
‘ (TANF) program. 


Part 14. Long-Term Care Community Choices Act of 2008 


Hearing on appeal of TennCare’s initial determination of ineligibility for nursing 
facility services — Motion to intervene by facility. 


Part 15. Ground Ambulance Service Provider Assessment Act 


Annual coverage assessment on covered hospitals. 

Calculation of uniform assessment per ground transport — Quarterly transport data. 
Annual cost and utilization report. 

Audit. 

Implementation of part — Termination of ground ambulance provider assessment. 
Promulgation of rules. 


Part 20. Annual Coverage Assessment Act of 2021 [Expires effective July 1, 2022.] 


71-5-2001. 
71-5-2002. 
71-5-2003. 
71-5-2004. 
71-5-2005. 
71-5-2006. 


71-5-2007. 


71-5-2505. 
71-5-2508. 
71-5-2512. 


71-5-2517. 


Short title. [Expires effective July 1, 2022.] 

Part definitions. [Expires effective July 1, 2022.] 

Annual coverage assessment on covered hospitals. [Expires effective July 1, 2022.] 

Amount of annual coverage assessment — Payment — Penalty — Suspension of 
payments — Civil action. [Expires effective July 1, 2022.] 

Deposits in Maintenance of Coverage Trust Fund — Expenditures — Quarterly 
Reports. [Expires effective July 1, 2022.] 

Expiration of part — Survival of certain rights and obligations. [Expires effective July 
1, 2022.] 

Audit of expenditure of funds from maintenance of coverage trust fund. [Expires 
effective July 1, 2022.] 


Part 25. TennCare Fraud and Abuse 


Authority. 

Medicaid fraud control unit. 

Cash reward program for reporting criminal fraud by recipients of the TennCare 
program. 

Authority to require periodic provision of specific data — Compliance — Format of data 
— Charge for supplying data — Sufficient dedicated storage space and access to 
software — Construction. 


PART 1 
MEDICAL ASSISTANCE ACT 


71-5-106. Determination of eligibility for medical assistance. 


(a)(1) The departments of health and human services, as may be designated 
by the governor, shall make the determination of eligibility under this part, 
subject to approval of the finance, ways and means and health and welfare 
committees of the senate and the finance, ways and means and health 
committees of the house of representatives. Such determination of eligibility 
may be accomplished through contractual agreement with agencies of the 
federal government. Eligibility for assistance shall be determined in a 
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manner that will ensure that medical assistance is provided, within the 

limits of available resources subject to federal financial participation, to all 

persons who, although ineligible for supplementary security income (SSI), 
complied under Title XVI of the Social Security Act (42 U.S.C. § 1381 et 
seq.), or are medically needy. 

(2)(A) A notice that awards medicaid benefits shall include the following 

statement: 

“A person with both medicare and medicaid does not usually need 
other health insurance. Did you buy a medicare supplement policy after 
November 4, 1991? If so, you can have the insurance company put your 
policy and your payments on hold. The insurance company can do this 
for up to twenty-four (24) months while you are on medicaid. If you lose 
medicaid during the twenty-four-month period, you can get your policy 
back. 

“To put your policy on hold, contact your insurance company within 
ninety (90) days of when you get medicaid. To get your policy back, you 
must tell your insurance company within ninety (90) days after you lose 
medicaid.” 

(B) A notice that terminates medicaid benefits shall include the follow- 
ing statement: 

“Did you have medicare supplement insurance that you put on hold 
while you had medicaid? You may be able to get your policy back if you 
have put it on hold less than two (2) years ago. Contact your insurance 
company within ninety (90) days after you lose medicaid. Tell the 
insurance company that you want your policy reinstated.” 

(b) In determining the eligibility of an individual for benefits under this 
chapter, resources that have been previously owned and transferred by the 
individual, or such individual’s spouse, shall be treated in a manner consistent 
with Title XIX of the Social Security Act. 

(c) Any transaction described in subsection (b) shall be presumed to have 
been for the purpose of establishing eligibility for benefits or assistance under 
this part, unless such individual or eligible spouse furnishes convincing 
evidence to establish that the transaction was exclusively for some other 
purpose. 

(d) For purposes of subsection (b), the value of such a resource or interest 
shall be the fair market value of such resource or interest at the time it was 
sold or given away, less the amount of compensation received for such resource 
or interest, if any. 

(e) In the event that any resource, or interest in any resource, is given away 
or sold for less than fair market value by a person holding a power of attorney 
by the owner of the resource or interest, such resource or interest shall not be 
counted as a resource to the owner of the property pursuant to subsections 
(b)-(d) under the following circumstances: 

(1) The power of attorney was not executed for the purpose of establishing 
or continuing medicaid eligibility; 

(2) The owner of the property has, at the time of the transfer, neither 
actual nor constructive knowledge of the transfer or is unable because of 
mental or physical incapacity to take reasonable and necessary steps to 
prevent such sale or transfer. 
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(f) If any resource or interest in any resource is given away or sold for less 
than fair market value by a person holding a power of attorney by the owner 
of such resource, the sale or gift shall be set aside by a court of competent 
jurisdiction as being in defraud of the state upon motion of the state of 
Tennessee or of any party representing the owner of the resource, unless the 
person holding the power of attorney proves by a preponderance of the 
evidence that the sale or gift was exclusively for some other purpose than the 
establishment or continuance of medicaid eligibility. 

(g) In addition to the requirements of subsection (f), the person exercising 
the power of attorney and the person to whom the resource is given or sold for 
less than fair market value shall be jointly and severally liable to the state of 
Tennessee for any costs incurred by it in providing medicaid benefits to the 
owner of the resource, until such time as the conveyance is set aside, for any 
costs, including attorney fees, court costs, and any other related expenses, 
incurred by it in having the conveyance set aside, and for any losses incurred 
as a result of any damage, destruction, expenditure, waste, transfer of the 
resources or other act of the persons involved that diminishes the value of the 
resource. Such liability shall be limited to the actual value of the resource. 

(h) In the event that a person otherwise eligible for medicaid has filed an 
action in court to set aside a transfer for less than value because of fraud, 
duress, trick or otherwise, such person shall be or shall remain eligible, or 
both, and the state of Tennessee shall have recourse under subsections (f) and 
(g) to set aside the transfer and recover. 

(i) In addition to the other categories of eligibility under this section, there 
shall be a category of medical assistance eligibility for those children who: 

(1)(A) Were born after September 30, 1967; 
(B) Are eighteen (18) years of age or younger; and 
(C) Are in intact families that meet the TANF income and resource 
requirements; or 
(2) As provided in Title IV of the Social Security Act (42 U.S.C. § 601 et 
seq.), have been determined to be a child with special needs, for whom there 
is in effect an adoption assistance agreement between the department of 
children’s services and an adoptive parent or parents, and who the depart- 
ment of children’s services has determined cannot be placed with an 
adoptive parent or parents without medical assistance because such child 
has special needs for medical, mental health, or rehabilitative care. 

(j) Subsections (b)-(j) shall not limit the ability of the state to extend medical 
assistance to persons who are medically needy pursuant to any federal waiver 
received by the state that waives any or all of the provisions of Title XIX or 
pursuant to any other federal law as adopted by amendment to the required 
Title XIX state plan. 

(k) Effective January 1, 1998, if the actual enrollment of non-previously 
enrolled children under eighteen (18) years of age that began on April 1, 1997, 
has not reached seventy-five percent (75%) of anticipated enrollment level of 
fifty thousand (50,000) children, the commissioner of health shall offer enroll- 
ment in the Title XIX waiver program, TennCare, to children under eighteen 
(18) years of age whose family income is below two hundred percent (200%) of 
the federal poverty level schedule in effect for calculation of TennCare 
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premiums. Such offer of enrollment in the TennCare program shall be made in 
accordance with TennCare promulgated rules and regulations. It is the 
legislative intent that this section be implemented only to the extent that it is 
determined to be consistent with the terms, conditions and eligibility criteria 
of the TennCare waiver as approved by the United States department of health 
and human services and that state and federal funding is available for such 
purpose. 

(1) Beginning January 1, 2003, the bureau of TennCare or its designee shall 
determine eligibility for TennCare on an annual basis as follows: 

(1) All non-medicaid eligible TennCare enrollees will have the responsi- 
bility to complete an eligibility process each year; in the absence of 
reapplication and completion of the process, coverage will expire; 

(2) Upon notification by the bureau of TennCare, the enrollee must submit 
application for continuation of eligibility within ninety (90) days; once an 
application has been timely submitted, the enrollee must provide all 
required documentation to verify continued eligibility in accordance with 
TennCare rules and regulations; 

(3) Notification to the enrollee is presumed when a notice is mailed to the 
last known address; 

(4) Lack of receipt of the notification does not excuse the responsibility of 
the enrollee to submit an application and provide documentation for con- 
tinuation of eligibility as required by TennCare rules and regulations if the 
enrollee has changed addresses and failed to notify the bureau of TennCare 
or its designee; and 

(5) Failure of the enrollee to contact the bureau of TennCare or its 
designee concerning a change in address relieves the bureau of responsibil- 
ity for contacting the enrollee. 

(m) To the extent permitted by federal law, the state may impose a 
reasonable fee for costs of eligibility determinations for applicants applying for 
medical assistance as part of the medically eligible expansion population 
under the TennCare waiver. 

(n) In the TennCare waiver expansion population, except for persons medi- 
cally eligible as uninsurable persons, enrollment shall not be permitted for 
individuals from households with incomes of greater than two hundred fifty 
percent (250%) of federal poverty levels. 

(0) Except as may be required by federal law or the TennCare waiver, no 
person shall be eligible to receive TennCare benefits, except employee health 
insurance subsidy payments, as part of the TennCare waiver expansion 
population if such person is enrolled in a health insurance plan as such 
coverage is defined in TennCare rules and regulations, or if such person is 
eligible for participation in medicare or group health insurance offered through 
an employer or family member’s employer, or COBRA coverage. 

(p) All determinations of eligibility for persons medically eligible as unin- 
surable in the TennCare waiver’s expansion population shall be made on the 
basis of health conditions that prevent the person from obtaining health 
insurance. Such a determination will be based upon a review of medical 
records and information in accordance with TennCare rules and regulations. 

(q) To the extent permitted by the terms of relevant court orders and 
decrees, any applicable federal waiver under Title XIX of the federal Social 
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Security Act or any other federal law, the bureau of TennCare may not remove 
persons from eligibility for or participation in medical assistance provided 
pursuant to this chapter for reasons relating to restricting eligibility or 
enrollment for fiscal or other reasons that are not required by federal law until 
the bureau has complied with both of the following: 

(1) The bureau has verified at the time of application the validity of the 
social security number of every person enrolled in the medical assistance 
program provided pursuant to this chapter with appropriate federal data- 
bases in order to determine whether persons who are not lawful residents of 
the United States are present in the program, or are otherwise fraudulent 
applicants; and 

(2) Removed from the program all such ineligible persons who are current 
recipients in the program but are not lawful residents of the United States, 
or are otherwise fraudulent applicants. 

(r)(1) An individual who is an inmate of a public institution shall have 
eligibility for medical assistance suspended but not terminated during 
periods of actual incarceration. 

(2) An individual who is an inmate of a public institution shall be eligible 
for temporary reinstatement of medical assistance for care received outside 
of a jail or correctional facility in a hospital or other health care facility for 
more than twenty-four (24) hours. 

(3) A public institution may make efforts to establish eligibility for or 
renew assistance for such individuals prior to their release from the public 
institution. 


History. 

Acts)1968; ch. 551,$:6: 1973iens 276, 9 A: 
1974, ch. 440, § 1; T.C.A., § 14-1906; Acts 
1981, ch. 315, §§ 1-38; 1981, ch. 476, § 1; 1982, 
ch. 714, § 1; 1985, ch. 480, § 2; 1986, ch. 845, 
§ 1; T.C.A., § 14-23-106; Acts 1987, ch. 332, 
§ 1; 1989, ch. 143, § 1; 1991, ch. 406, § 1; 1992, 
ch. 799, § 1;:1993; ch. 3538p Seioae: 149g: 
495, § 1; 1998, ch. 1097, § 29; 2002, ch. 880, 
§ 2; 2004, ch. 673, §§ 4-8; 2009, ch. 429, § 1; 
2013, ch. 236, § 86; 2014, ch. 926, § 1; 2019, ch. 
345, § 134; 2021, ch. 64, § 120. 


Amendments. 
The 2021 amendment substituted “finance, 


ways and means and health and welfare com- 
mittees of the senate and the finance, ways and 
means and health committees of the house of 
representatives” for “finance, ways and means, 
and the health and welfare committees of the 
senate, the health committee of the house of 
representatives, and the committee of the 
house of representatives having oversight over 
TennCare” (a)(1). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


71-5-107. Kinds of medical services. [Effective until January 1, 2022. 
See the version effective on January 1, 2022.] 


(a) Medical assistance, including demonstration projects and programs 
designed to enhance the efficient and economic operation of the medicaid 
program, shall be provided to those classes of individuals determined to be 
eligible under § 71-5-106. This medical assistance, in the amount, scope, and 
duration determined by the commissioner of health and to the extent permit- 
ted by federal law, may include: 

(1) Inpatient hospital services, other than services in an institution for 
tuberculosis or mental diseases; 
(2) Outpatient hospital services; 
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(3) Other laboratory and X-ray services; 

(4) Skilled nursing home services, other than services in an institution for 
tuberculosis or mental diseases; 

(5) Physicians’ services, whether furnished in the office, the patient’s 
home, a hospital, a skilled nursing home, or elsewhere; 

(6) Drugs; 

(7) Inpatient hospital services for individuals sixty-five (65) years of age 
or over in an institution for tuberculosis or mental diseases, and inpatient 
hospital services for individuals under twenty-one (21) years of age in 
institutions for mental diseases, or in case of an individual who was 
receiving such inpatient services for mental disease in the period immedi- 
ately preceding the date on which such individual becomes twenty-one (21) 
years of age: | 

(A) The date on which such individual no longer requires the services; 
or 

(B) If earlier, the date such individual becomes twenty-two (22) years of 
age; 

(8) Nonmedical nursing care shall be rendered in accordance with the 
tenets and practice of a recognized church or religious denomination to any 
indigent person otherwise qualified for assistance under this part who 
depends upon healing by prayer or spiritual means alone in accordance with 
the tenets and practice of such church or religious denomination; 

(9) Skilled nursing home services for individuals sixty-five (65) years of 
age or over in institutions for tuberculosis or mental diseases; 

(10) Medical screening, diagnostic and treatment services for eligible 
categorically connected individuals under twenty-one (21) years of age; 

(11) Psychiatric clinic services in approved facilities; 

(12)(A) Home health care services provided in the recipient’s home. The 

services may follow the recipient into the community subject to subdivi- 

sion (a)(12)(B); 

(B) Home health nurses or aides may accompany a recipient outside the 
home during the course of delivery of prior approved home health nurse or 
home health aide services if all of the following criteria are met: 

(i) The home health nurse or home health aide shall not transport the 
recipient; 

(ii) The home health agency shall have discretion as to whether or not 
to accompany a recipient outside the home. The circumstance under 
which a home health agency may exercise such discretion shall include, 
without limitation, when the home health agency has concern regarding 
any of the following: 

(a) The scheduling or safety of the transportation; 

(b) The health or safety of their employee or the recipient; 

(c) The ability to safely and effectively deliver services in the 
alternative setting; and 

(d) The additional expense that would be required to accompany a 
patient outside the home; 

(iii) Additional visits or hours of care will not be approved for 
coverage for the purpose of accompanying a recipient outside the home. 
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Services will be limited to services to which the recipient would be 
entitled if the services were provided exclusively at the recipient’s place 
of residence; and 

(iv) No additional reimbursement shall be paid to the home health 
agency in association with the decision of a home health agency to 
accompany a patient outside the home; 

(C) Nothing in this subdivision (a)(12) is intended to create an entitle- 
ment to,services outside the home; 

(D) Ahome health agency shall not be subject to any claims or cause of 
action as result of exercising its discretion under this subdivision (a)(12); 
(13) Transportation for approved emergency medical examination or 

treatment, or both; 

(14) Intellectual disability and rehabilitation services; 

(15) Intermediate care facilities services; 

(16) Medical services rendered by community or neighborhood health 
organizations or clinics, including organizations or clinics where some or all 
of the medical services are provided by medical students presently enrolled 
in a medical school accredited by the Association of American Medical 
Colleges or licensed registered nurses, or both, and where such students or 
licensed registered nurses are under the direction of a licensed physician or 
physicians; 

(17) Family planning services and supplies; 

(18) Basic dental care services; 

(19) Medical and surgical services rendered by ambulatory surgical 
treatment centers; 

(20) Services rendered by rural health clinics; 

(21) Medical assistance and home- and community-based services to those 
eligible being served through a health care financing administration (HCFA) 
approved waiver designed to provide more efficient and economical alterna- 
tives to institutional care; 

(22) Services by nurse anesthetists who are registered by the Tennessee 
board of nursing, who have completed an advance course in anesthesia, and 
who hold a current certification from the American Association of Nurse 
Anesthetists as a nurse anesthetist; 

(23) Nurse midwife services performed by a person who is licensed by the 
Tennessee board of nursing as a registered nurse under the authority of the 
Nursing Practice Act, compiled in title 63, chapter 7, and certified by the 
American College of Nurse Midwives as a certified nurse midwife; 

(24) Services provided by certified pediatric nurse practitioners and 
certified family nurse practitioners as required by federal law; 

(25)(A) Sickle cell disease management services and public education 

campaign activities specifically related to sickle cell disease, as authorized 

by 42 U.S.C. § 1396d(a)(27) and (x), with reimbursement in accordance 
with any applicable state plan amendment; 

(B) Any contract between a managed care organization (MCO) and the 
bureau of TennCare to provide medical assistance pursuant to this part 
shall be appropriately revised or amended in order to comply with the 
implementation of subdivision (a)(25)(A); and 
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(26) Language interpreter services, which may include: 

(A) Sign language interpreter services when such services are neces- 
sary to help recipients who are deaf or hard of hearing obtain covered 
services; and 

(B) Spoken language interpreter services to all recipients with limited 
English proficiency. 

(b) With respect to recipients determined to be “medically needy,” all or a 
part of the medical services outlined in subsection (a) may be provided, and 
may, within applicable federal legislation and regulations, be of lesser 
amounts, duration and scope than medical services provided other medicaid 
recipients in order to ensure that an expenditure of state funds shall not 
exceed the amount provided for the operation of the medicaid program. 

(c) When the amount, duration, and scope of medical services is lessened so 
as to no longer include intermediate care facility services, the commissioner of 
health, with approval of the commissioner of human services, may continue to 
provide intermediate care facility services to those recipients who have been 
determined to be medically indigent and placed in a medicaid certified 
intermediate care facility bed at the time such change in the amount, duration, 
and scope of medical services is made. 

(d) The department shall assist in the development of a demonstration 
project, which would provide cost effective alternatives to long-term care under 
the Omnibus Budget Reconciliation Act of 1981, to the extent permissible 
under the federal law, for institutional and residential homes that provide 
domiciliary care for the aged and mentally disabled, which project would 
include the Foster-Group Care Home Association. The development of such 
demonstration project shall begin on July 1, 1982. 

(e) The bureau of TennCare shall have the authority to implement a 
comprehensive disease management program for certain enrollees of the 
TennCare program to the extent permitted under federal law and the Tenn- 
Care waiver. The bureau, through its authority to promulgate rules and 
regulations, may identify enrollees eligible to participate and the disease 
categories to be included in the comprehensive disease management program. 
The bureau, also through its authority to promulgate rules and regulations, 
may put in place requirements regarding the continued participation of 
enrollees in the program. 

(f) Subject to the availability of funding earmarked for such programs in the 
general appropriations act and to the extent permitted under federal law and 
the TennCare waiver, the bureau of TennCare shall have the authority to 
create in whole or in part and administer a program to be named “The 
TennCare safety net” which will provide two different components to assist 
eligible TennCare enrollees: 

(1) Certain medical providers in Tennessee shall provide non-emergency 
health care services without co-payment requirements to certain specified 
TennCare enrollees. Such services are intended to include only services that 
are both medically necessary and within the scope of TennCare benefits for 
the particular enrollee but for which the enrollee cannot meet the co- 
payment requirements. Through its authority to promulgate rules and 
regulations, the bureau of TennCare will identify the parameters of this 
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component of the TennCare safety net program, including which enrollees 
are eligible to participate in this program, allowable benefits under the 
program, designation of both urban and rural providers who participate in 
this program, and a funding methodology pursuant to which such providers 
shall be compensated; 

(2)(A) A TennCare foundation will be established that will accept and 
review applications for medical assistance submitted on behalf of certain 
specified TennCare enrollees. The members of the foundation shall be 
appointed by the governor, who shall determine the size and composition 
of the foundation’s membership. The governor should strive to ensure that 
the membership is representative of the state’s geographic and demo- 
graphic composition with appropriate attention to the representation of 
women and minorities. Terms for the members will be staggered and the 
length of terms will be detailed by the governor in making initial or 
_ subsequent appointments. The governor shall appoint the chair and 
vice-chair. For the purposes of administration and availability of records, 
the TennCare foundation shall be located within the bureau of TennCare; 
staff assistance shall be provided by the bureau of TennCare or by another 
entity, should the governor so determine. At the discretion of the governor, 
the foundation may be placed within another appropriate agency, may 
create or be reconstituted as a nonprofit entity, or may be terminated at 
any time; and 
(B) Applications for medical assistance from the foundation are not 
intended, and should not be used, as a means to circumvent or avoid the 
benefit limits established by the bureau of TennCare. It is expected that 
these applications will be submitted to address special, unforeseen, or 
exceptional circumstances. Such applications must be submitted by a 
licensed medical provider who is treating the enrollee and shall request 
the provision of medically necessary health care services recommended or 
prescribed by the enrollee’s treating provider that are beyond the scope of 
benefits provided through the TennCare program benefit package for 
which the enrollee is eligible. For the purposes of this subsection (f), 
“beyond the scope of benefits” means a benefit that is covered within limits 
by TennCare but for which the enrollee has exceeded the covered limits of 
that benefit. It does not include benefits that are not covered to any extent 
under TennCare for the applicant. The foundation will not consider 
matters of eligibility for the TennCare program. Through its authority to 
promulgate rules and regulations, the bureau of TennCare will identify 
the parameters of this component of the TennCare safety net program, 
including the process for making application to this foundation, which 
enrollees are eligible to apply, and a mechanism for determining which 
applications will be reviewed by the foundation. The foundation will not 
have rule-making authority; , 
(C)G) Notwithstanding the availability of assistance from the founda- 
tion, no enrollee has an expectation of or an entitlement to assistance 
from the foundation; 
(ii) There exists no right of appeal regarding an application for 
assistance; and 
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(iii) Because the level of funding provided to the foundation is 
limited, the foundation may not be able to fully or partially fund all 
applications. The decisions of which applications to fund will be solely 
within the discretion of the foundation; 

(D) Nothing in this subsection (f) shall be construed to require a 
contested case hearing as set forth in the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, nor shall any determinations 
made by the foundation be considered final orders from which appeals can 
be taken. The consideration of applications provided for by this subdivi- 
sion (f)(2)(D) shall not constitute hearings as set forth in the Uniform 
Administrative Procedures Act; 

(E) The foundation shall consider applications and determine in its sole 
discretion and without requirement for written findings whether the 
application should be granted in whole or in part. The foundation’s 
determination on an enrollee’s application shall have no binding preceden- 
tial effect on the consideration of any other enrollees’ applications; 

(F) In the event that a matter being considered by the foundation 
presents a real or apparent conflict of interest for any staff or member, 
such staff or member shall disclose the conflict to the chair and be recused 
from any official action taken on the matter; 

(G) Notwithstanding the open meetings law, compiled in title 8, chapter 
44 or any other law to the contrary, any and all meetings of the TennCare 
foundation are to be considered confidential and closed to the public. 
Members and staff shall maintain strict standards of confidentiality in the 
handling of all matters before the foundation. In addition, all relevant 
federal and state laws regarding patient privacy and confidentiality will 
be adhered to. All material and information, regardless of form, medium, 
or method of communication, provided to or acquired by a foundation 
member or staff in the course of the foundation’s work, shall be regarded 
as confidential information, shall not be disclosed, and are not public 
records. In addition, all material and information, regardless of form, 
medium, or method of communication, made or generated by a member or 
foundation staff in the course of the foundation’s work, shall be regarded 
as confidential information and shall not be disclosed and are deemed not 
to be a public record. All necessary steps shall be taken by members and 
staff to safeguard the confidentiality of such material or information in 
conformance with federal and state law; 

(H) Every October 1, the foundation shall report in writing to the 
governor, the health and welfare committee and commerce and labor 
committee of the senate, and the health committee and insurance com- 
mittee of the house of representatives regarding how funds allocated to the 
foundation were spent during the previous fiscal year. Such report shall 
contain the following information: 

(i) How many applications were received; 

(ii) How many applications the foundation granted; 

(iii) The type of services and items that were funded; and 

(iv) Statistical information, by gender, race, and division of the state, 
on who applied for and who received the funds; 
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(I) Whether members shall receive reasonable compensation for their 
service on the TennCare foundation will be determined at the discretion of 
the governor; members may be reimbursed for those expenses allowed by 
the comprehensive travel regulations promulgated by the department of 
finance and administration and approved by the attorney general and 
reporter; 

(J) If any federal or state court or other tribunal with jurisdiction: 

(i) ‘Determines that any aspect of subdivision (f)(2)(A), (f)(2)(B), 
(f)(2)(C), (f)(2)(D), (£)(2)(E), or (f)(2)(G) violates federal law, state law, or 
any existing court order or consent decree, and 

(ii) Makes effective an order enjoining compliance with any aspect of 
these provisions or requiring non-trivial changes in the terms or 
applications of these provisions, 
the challenged provisions may not be severed from the remainder of this 

_ subdivision (f)(2). In this event, all provisions of this subdivision (f)(2) will 

terminate and have no further effect. Such termination shall occur no later 
than ninety (90) days after the effective date of the order unless such order 
is stayed by the issuing court or the reviewing court pending disposition of 
an appeal of the order. The decision whether or not to appeal any such 
order will be at the sole discretion of the bureau of TennCare. This 
nonseverability provision shall be self-executing. If this subdivision (f)(2) 
is terminated while appropriated funds remain, the unused funds shall 
revert back to the general fund. Any payments for services or items which 
have been approved but not yet disbursed as of the date of termination 
shall be paid, but no further applications for payments shall be considered 
or granted after the date of termination. In the event of termination under 
this subsection (f), the foundation may be reinstated only by new legisla- 
tive action and a new appropriation by the general assembly. 

(g) The bureau of TennCare shall have the authority, in collaboration with 
one or more medical schools located in Tennessee, to establish an evidence- 
based medicine initiative for the purpose of developing medical protocols and 
integrating standards of best practices within the delivery of TennCare 
services. To the extent that evidence-based medical protocols are authorized by 
the bureau of TennCare, such protocols shall satisfy the standard of medical 
necessity as set forth in § 71-5-144. The bureau of TennCare, through its 
authority to promulgate rules and regulations, shall establish the parameters 
for the initiative, including who can participate and how the initiative is to be 
implemented. 


History. § 1; 2017, ch. 243, § 1; 2019, ch. 329, § 6; 2019, 
Acts 1968, ch. 551, § 7; 1969, ch. 326, §§ 1,2; ch. 345, § 185; 2021, ch. 64, § 121. 

1972, ch. 596,§ 1; 1973, ch. 73, §§ 1,'3, 4; 1973, 

ch, 262, § 1; 1973, ch. 276, § 5; 1974, ch. 802, ‘mendments. ? 

§ 2; 1976, ch. 572, § 1; 1978, ch. 875, § 1. The 2021 amendment substituted and the 
modified: T.C.A., § 14-1907: Acts 1981, ch. 225 health committee and insurance committee of 
gs 4 1981 chi 476 Bi: 1982 a ; AO. the house of representatives” for “the health 
88 6-8. 19: TC. A.§1 4-23-107- Wh ee 1987 mts committee of the house of representatives, and 
310, 8g 1; 2: 1988, ch, 510, gs. i 1993. a the committee of the house of representatives 


183, § 1; 1998, ch. 1093, § 2: 2004, ch. 673, § 2: having oversight over TennCare” in (f)(2)(H). 


2009, ch. 471, § 1; 2011, ch. 197, § 2; 2011, ch. Effective Dates. 
410, § 6(b); 2013, ch. 236, § 77; 2015, ch. 122, Acts 2021, ch. 64, § 132. March 29, 2021. 
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71-5-107. Kinds of medical services. [Effective January 1, 2022. See the 
version effective until January 1, 2022.] 


(a) Medical assistance, including demonstration projects and programs 
designed to enhance the efficient and economic operation of the medicaid 
program, shall be provided to those classes of individuals determined to be 
eligible under § 71-5-106. This medical assistance, in the amount, scope, and 
duration determined by the commissioner of health and to the extent permitted 
by federal law, may include: 

(1) Inpatient hospital services, other than services in an institution for 
tuberculosis or mental diseases; 

(2) Outpatient hospital services; 

(3) Other laboratory and X-ray services; 

(4) Skilled nursing home services, other than services in an institution for 
tuberculosis or mental diseases; 

(5) Physicians’ services, whether furnished in the office, the patient’s home, 
a hospital, a skilled nursing home, or elsewhere; 

(6) Drugs; 

(7) Inpatient hospital services for individuals sixty-five (65) years of age or 
over in an institution for tuberculosis or mental diseases, and inpatient 
hospital services for individuals under twenty-one (21) years of age in 
institutions for mental diseases, or in case of an individual who was receiving 
such inpatient services for mental disease in the period immediately preced- 
ing the date on which such individual becomes twenty-one (21) years of age: 

(A) The date on which such individual no longer requires the services; or 

(B) If earlier, the date such individual becomes twenty-two (22) years of 
age; 

(8) Nonmedical nursing care shall be rendered in accordance with the 
tenets and practice of a recognized church or religious denomination to any 
indigent person otherwise qualified for assistance under this part who 
depends upon healing by prayer or spiritual means alone in accordance with 
the tenets and practice of such church or religious denomination; 

(9) Skilled nursing home services for individuals sixty-five (65) years of age 
or over in institutions for tuberculosis or mental diseases; 

(10) Medical screening, diagnostic and treatment services for eligible 
categorically connected individuals under twenty-one (21) years of age; 

(11) Psychiatric clinic services in approved facilities; 

(12)(A) Home health care services provided in the recipient’s home. The 

services may follow the recipient into the community subject to subdivision 

(a)(12)(B); 

(B) Home health nurses or aides may accompany a recipient outside the 
home during the course of delivery of prior approved home health nurse or 
home health aide services if all of the following criteria are met: 

(i) The home health nurse or home health aide shall not transport the 
recipient; 

(ii) The home health agency shall have discretion as to whether or not 
to accompany a recipient outside the home. The circumstance under 
which a home health agency may exercise such discretion shall include, 
without limitation, when the home health agency has concern regarding 
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any of the following: 
(a) The scheduling or safety of the transportation; 
(b) The health or safety of their employee or the recipient; 
(c) The ability to safely and effectively deliver services in the 
alternative setting; and 
(d) The additional expense that would be required to accompany a 
patient outside the home; 

(iii)’ Additional visits or hours of care will not be approved for coverage 
for the purpose of accompanying a recipient outside the home. Services 
will be limited to services to which the recipient would be entitled if the 
services were provided exclusively at the recipient’s place of residence; 
and 

(iv) No additional reimbursement shall be paid to the home health 
agency in association with the decision of a home health agency to 
accompany a patient outside’the home; 

(C) Nothing in this subdivision (a)(12) is intended to create an entitle- 
ment to services outside the home; 

(D) A home health agency shall not be subject to any claims or cause of 
action as result of exercising its discretion under this subdivision (a)(12); 
(13) Transportation for approved emergency medical examination or treat- 

ment, or both; 

(14) Intellectual disability and rehabilitation services; 

(15) Intermediate care facilities services; 

(16) Medical services rendered by community or neighborhood health 
organizations or clinics, including organizations or clinics where some or all 
of the medical services are provided by medical students presently enrolled in 
a medical school accredited by the Association of American Medical Colleges 
or licensed registered nurses, or both, and where such students or licensed 
registered nurses are under the direction of a licensed physician or 
physicians; 

(17) Family planning services and supplies; 

(18) Basic dental care services; 

(19) Medical and surgical services rendered by ambulatory surgical treat- 
ment centers; | 

(20) Services rendered by rural health clinics; | 

(21) Medical assistance and home- and community-based services to those 
eligible being served through a health care financing administration (HCFA) 
approved waiver designed to provide more efficient and economical alterna- 
tives to institutional care; 

(22) Services by nurse anesthetists who are registered by the Tennessee 
board of nursing, who have completed an advance course in anesthesia, and 
who hold a current certification from the American Association of Nurse 
Anesthetists as a nurse anesthetist; . 

(23) Nurse midwife services performed by a person who is licensed by the . 
Tennessee board of nursing as a registered nurse under the authority of the _ 
Nursing Practice Act, compiled in title 63, chapter 7, and certified by the . 
American College of Nurse Midwives as a certified nurse midwife; 

(24) Services provided by certified pediatric nurse practitioners and certi- 
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fied family nurse practitioners as required by federal law; 

(25)(A) Sickle cell disease management services and public education 
campaign activities specifically related to sickle cell disease, as authorized 
by 42 U.S.C. $ 1396d(a)(27) and (x), with reimbursement in accordance 
with any applicable state plan amendment; 

(B) Any contract between a managed care organization (MCO) and the 
bureau of TennCare to provide medical assistance pursuant to this part 
shall be appropriately revised or amended in order to comply with the 
implementation of subdivision (a)(25)(A); 

(26) Language interpreter services, which may include: 

(A) Sign language interpreter services when such services are necessary 
to help recipients who are deaf or hard of hearing obtain covered services; 
and 

(B) Spoken language interpreter services to all recipients with limited 
English proficiency; and 
(27) Services within the practice of chiropractic performed by a person who 

is authorized by title 63, chapter 4, to engage in the practice of chiropractic. 

(6b) With respect to recipients determined to be “medically needy,” all or a part 
of the medical services outlined in subsection (a) may be provided, and may, 
within applicable federal legislation and regulations, be of lesser amounts, 
duration and scope than medical services provided other medicaid recipients in 
order to ensure that an expenditure of state funds shall not exceed the amount 
provided for the operation of the medicaid program. 

(c) When the amount, duration, and scope of medical services is lessened so 
as to no longer include intermediate care facility services, the commissioner of 
health, with approval of the commissioner of human services, may continue to 
provide intermediate care facility services to those recipients who have been 
determined to be medically indigent and placed in a medicaid certified 
intermediate care facility bed at the time such change in the amount, duration, 
and scope of medical services is made. 

(d) The department shall assist in the development of a demonstration 
project, which would provide cost effective alternatives to long-term care under 
the Omnibus Budget Reconciliation Act of 1981, to the extent permissible under 
the federal law, for institutional and residential homes that provide domiciliary 
care for the aged and mentally disabled, which project would include the 
Foster-Group Care Home Association. The development of such demonstration 
project shall begin on July 1, 1982. 

(e) The bureau of TennCare shall have the authority to implement a 
comprehensive disease management program for certain enrollees of the Tenn- 
Care program to the extent permitted under federal law and the TennCare 
waiver. The bureau, through its authority to promulgate rules and regulations, 
may identify enrollees eligible to participate and the disease categories to be 
included in the comprehensive disease management program. The bureau, also 
through its authority to promulgate rules and regulations, may put in place 
requirements regarding the continued participation of enrollees in the program. 

(f) Subject to the availability of funding earmarked for such programs in the 
general appropriations act and to the extent permitted under federal law and 
the TennCare waiver, the bureau of TennCare shall have the authority to create 
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in whole or in part and administer a program to be named “The TennCare 
safety net” which will provide two different components to assist eligible 
TennCare enrollees: 

(1) Certain medical providers in Tennessee shall provide non-emergency 
health care services without co-payment requirements to certain specified 
TennCare enrollees. Such services are intended to include only services that 
are both medically necessary and within the scope of TennCare benefits for the 
particular enrollee but for which the enrollee cannot meet the co-payment 
requirements. Through its authority to promulgate rules and regulations, the 
bureau of TennCare will identify the parameters of this component of the 
TennCare safety net program, including which enrollees are eligible to 
participate in this program, allowable benefits under the program, designa- 
tion of both urban and rural providers who participate in this program, and 
a funding methodology pursuant to which such providers shall be 
compensated; i 

(2)(A) A TennCare foundation will be established that will accept and 

review applications for medical assistance submitted on behalf of certain 

specified TennCare enrollees. The members of the foundation shall be 
appointed by the governor, who shall determine the size and composition of 
the foundation’s membership. The governor should strive to ensure that the 
membership is representative of the state’s geographic and demographic 
composition with appropriate attention to the representation of women and 
minorities. Terms for the members will be staggered and the length of terms 
will be detailed by the governor in making initial or subsequent appoint- 
ments. The governor shall appoint the chair and vice-chair. For the 
purposes of administration and availability of records, the TennCare 
foundation shall be located within the bureau of TennCare; staff assistance 
shall be provided by the bureau of TennCare or by another entity, should 
the governor so determine. At the discretion of the governor, the foundation 
may be placed within another appropriate agency, may create or be 
reconstituted as a nonprofit entity, or may be terminated at any time; and 

(B) Applications for medical assistance from the foundation are not 
intended, and should not be used, as a means to circumvent or avoid the 
benefit limits established by the bureau of TennCare. It is expected that 
these applications will be submitted to address special, unforeseen, or 

exceptional circumstances. Such applications must be submitted by a 

licensed medical provider who is treating the enrollee and shall request the 

provision of medically necessary health care services recommended or 
prescribed by the enrollee’s treating provider that are beyond the scope of 
benefits provided through the TennCare program benefit package for which 
the enrollee is eligible. For the purposes of this subsection (f), “beyond the 
scope of benefits” means a benefit that is covered within limits by TennCare 
but for which the enrollee has exceeded the covered limits of that benefit. It 
does not include benefits that are not covered to any extent under TennCare 
for the applicant. The foundation will not consider matters of eligibility for 
the TennCare program. Through its authority to promulgate rules and 
regulations, the bureau of TennCare will identify the parameters of this 
component of the TennCare safety net program, including the process for 
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making application to this foundation, which enrollees are eligible to apply, 
and a mechanism for determining which applications will be reviewed by 
the foundation. The foundation will not have rule-making authority; 

(C)() Notwithstanding the availability of assistance from the founda- 

tion, no enrollee has an expectation of or an entitlement to assistance 

from the foundation; 

(ii) There exists no right of appeal regarding an application for 
assistance; and 

(iii) Because the level of funding provided to the foundation is limited, 
the foundation may not be able to fully or partially fund all applications. 

The decisions of which applications to rae» will be solely within the 

discretion of the foundation; 

(D) Nothing in this subsection (f) shall be construed to require a 
contested case hearing as set forth in the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, nor shall any determinations made 
by the foundation be considered final orders from which appeals can be 
taken. The consideration of applications provided for by this subdivision 
((P)(2)(D) shall not constitute hearings as set forth in the Uniform Admin- 
istrative Procedures Act; 

(E) The foundation shall consider applications and determine in its sole 
discretion and without requirement for written findings whether the 
application should be granted in whole or in part. The foundation’s 
determination on an enrollee’s application shall have no binding preceden- 
tial effect on the consideration of any other enrollees’ applications; 

(F) In the event that a matter being considered by the foundation 
presents a real or apparent conflict of interest for any staff or member, such 
staff or member shall disclose the conflict to the chair and be recused from 
any official action taken on the matter; 

(G) Notwithstanding the open meetings law, compiled in title 8, chapter 
44 or any other law to the contrary, any and all meetings of the TennCare 
foundation are to be considered confidential and closed to the public. 
Members and staff shall maintain strict standards of confidentiality in the 
handling of all matters before the foundation. In addition, all relevant 
federal and state laws regarding patient privacy and confidentiality will be 
adhered to. All material and information, regardless of form, medium, or 
method of communication, provided to or acquired by a foundation member 
or staff in the course of the foundation’s work, shall be regarded as 
confidential information, shall not be disclosed, and are not public records. 
In addition, all material and information, regardless of form, medium, or 
method of communication, made or generated by a member or foundation 
staff in the course of the foundation’s work, shall be regarded as confiden- 
tial information and shall not be disclosed and are deemed not to be a 
public record. All necessary steps shall be taken by members and staff to 
safeguard the confidentiality of such material or information in confor- 
mance with federal and state law; 

(H) Every October 1, the foundation shall report in writing to the 
governor, the health and welfare committee and commerce and labor 
committee of the senate, and the health committee and insurance committee 
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of the house of representatives regarding how funds allocated to the 
foundation were spent during the previous fiscal year. Such report shall 
contain the following information: 

(i) How many applications were received; 

(ii) How many applications the foundation granted; 

(iii) The type of services and items that were funded; and 

(iv) Statistical information, by gender, race, and division of the state, 
on who applied for and who received the funds; 

(I) Whether members shall receive reasonable compensation for their 
service on the TennCare foundation will be determined at the discretion of 
the governor; members may be reimbursed for those expenses allowed by the 
comprehensive travel regulations promulgated by the department of fi- 
nance and administration and approved by the attorney general and 
reporter; 

(J) If any federal or state court or other tribunal with jurisdiction: 

(i) Determines that any aspect of subdivision (f)(2)(A), (f)(2)(B), 
(P(2)(C), (P(2)(D), (P(2)(E), or (P(2)(G) violates federal law, state law, or 
any existing court order or consent decree, and 

(iit) Makes effective an order enjoining compliance with any aspect of 
these provisions or requiring non-trivial changes in the terms or appli- 
cations of these provisions, 
the challenged provisions may not be severed from the remainder of this 

subdivision (f)(2). In this event, all provisions of this subdivision (f)(2) will 
terminate and have no further effect. Such termination shall occur no later 
than ninety (90) days after the effective date of the order unless such order 
is stayed by the issuing court or the reviewing court pending disposition of 
an appeal of the order. The decision whether or not to appeal any such order 
will be at the sole discretion of the bureau of TennCare. This nonseverabil- 
ity provision shall be self-executing. If this subdivision (f)(2) is terminated 
while appropriated funds remain, the unused funds shall revert back to the 
general fund. Any payments for services or items which have been approved 
but not yet disbursed as of the date of termination shall be paid, but no 
further applications for payments shall be considered or granted after the 
date of termination. In the event of termination under this subsection (f), 
the foundation may be reinstated only by new legislative action and a new 
appropriation by the general assembly. 

(g) The bureau of TennCare shall have the authority, in collaboration with 
one or more medical schools located in Tennessee, to establish an evidence-based 
medicine initiative for the purpose of developing medical protocols and inte- 
grating standards of best practices within the delivery of TennCare services. To 
the extent that evidence-based medical protocols are authorized by the bureau of 
TennCare, such protocols shall satisfy the standard of medical necessity as set 
forth in § 71-5-144. The bureau of TennCare, through its authority to promul- 
gate rules and regulations, shall establish the parameters for the initiative, 
including who can participate and how the initiative is to be implemented. 


History. ch. 262, § 1; 1973, ch. 276, § 5; 1974, ch. 802, 
Acts 1968, ch. 551, § 7; 1969, ch. 326, §§ 1,2; § 2; 1976, ch. 572, § 1; 1978, ch. 875, § 1; 
1972, ch. 596, § 1; 1973, ch. 73, §§ 1,3,4;1973, modified; T.C.A., § 14-1907; Acts 1981, ch. 225, 
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§§ 1-4; 1981, ch. 476, § 2; 1982, ch. 740, 
8§ 6-8, 19; T.C.A., § 14-23-107; Acts 1987, ch. 
310, §§ 1, 2; 1988, ch. 510, §§ 1, 2; 1993, ch. 
183, § 1; 1998, ch. 1098, § 2; 2004, ch. 673, § 2; 
2009, ch. 471, § 1; 2011, ch. 197, § 2; 2011, ch. 
410, § 6(b); 20138, ch. 236, § 77; 2015, ch. 122, 
§ 1; 2017, ch. 243, § 1; 2019, ch. 329, § 6; 2019, 
ch. 345, § 135; 2021, ch. 64, § 121; 2021, ch. 
Roars 1 | 


Amendments. 
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mittee of the house of representatives” for “the 
health committee of the house of representa- 
tives, and the committee of the house of repre- 
sentatives having oversight over TennCare” in 
(f)(2)(H). 

The 2021 amendment by ch. 524 added 
(a)(27). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 
Acts 2021, ch. 524, § 2. January 1, 2022; 


The 2021 amendment by ch. 64 substituted 
“and the health committee and insurance com- 


provided that for the purpose promulgating 
rules, the act took effect May 25, 2021. 


71-5-118. Contracts with vendors — Sanctions against vendors — 
Grounds for actions against providers — Administrative 
remedy to recover benefits from applicant — Collection 
activity report — Applicant warning — Prompt process of 
hospital presumptive eligibility applications. 


(a) The commissioner of finance and administration has the authority to 
enter into contracts with qualified vendors to provide to eligible recipients 
medical assistance allowed under § 71-5-107. The commissioner has the 
authority to terminate or suspend existing contracts with providers, to refuse 
to enter into contracts with providers, and to recover any payments incorrectly 
paid if the commissioner finds that such actions will further the purpose of this 
section. Any action against such provider shall be treated as a contested case 
in accordance with the Uniform Administrative Procedures Act, compiled in 
title 4, chapter 5. If a hearing is requested by the provider, it shall be held prior 
to the imposition of any of the sanctions of this subsection (a), except that upon 
a finding by the commissioner that the public health, safety, or welfare 
imperatively requires emergency action, these sanctions may be imposed 
pending an opportunity for the provider to request a prompt hearing. Further- 
more, the commissioner has the right to set off any money incorrectly paid 
against any claim for money submitted by the provider pending an opportunity 
for a hearing. Grounds for action against providers under this subsection (a) 
include, but are not limited to, the following: 

(1) Violation of the terms of the contract; 

(2) Violation of any provision of this part or the rules promulgated 
pursuant to this part; 

(3) Billing for medical assistance that was not delivered; 

(4) Provision of medical assistance that is not medically necessary or 
justified; 

(5) Provision of medical assistance of a quality that is below professionally 
recognized standards; 

(6) Revocation or suspension of a provider’s professional license or other 
disciplinary action by the agency regulating the profession of the provider; 
and 

(7) Failure to produce records, upon request, by authorized representa- 
tives of the commissioner as necessary to substantiate the medical assis- 
tance for which claims have been submitted. 

(b) Without regard to any other civil or criminal liability that might attach, 
by operation of this section or any other law, to an enrollee or applicant’s action 
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in obtaining medical assistance or any assistance under this part, to which 
such person is not entitled, the bureau of TennCare shall have an administra- 
tive remedy for the recovery of the amount of any medical assistance benefits 
or payments improperly paid as a result of any misrepresentation made by 
such person, to the extent that such amount has not otherwise been recovered 
by the bureau. The bureau shall also have a right to recover in such 
administrative proceedings its reasonable costs and attorneys’ fees, as well as 
interest on’ the amount owed by the person, calculated from the date that 
medical assistance was improperly paid. Any action against such person shall 
be treated as a contested case in accordance with the Uniform Administrative 
Procedures Act. In an administrative action under this subsection (b), the 
bureau shall show that the amount sought to be recovered was paid in the form 
of medical assistance as a result of material misrepresentation by the person 
against whom recovery is sought, but the bureau need not show that such 
misrepresentation was intentional’ or fraudulent. 

(c) The bureau of TennCare shall report annually in writing to the judiciary 
committee of the senate and the criminal justice committee of the house of 
representatives regarding its collection activities of the estate recovery provi- 
sions of this chapter. 

(d) All applicants for medical assistance under this part, and all applicants 
for reverification of eligibility to receive such assistance, shall receive a 
warning, in easily readable language, regarding the state recovery provisions, 
as well as the administrative, civil and criminal liability provisions of this 
chapter. 

(e) The participating provider shall strive to process hospital presumptive 
eligibility applications within the first twenty-four (24) hours of the date of 
admission, when practicable. To the extent a participating provider fails to 
adhere to this standard, the bureau of TennCare may take remedial steps as 
allowed by federal law. 


History. 

Acts' 1968" ch: 561-/$" 18551973, ch. 73) '§ "2: 
1978, ch. 589, § 1; T.C.A., § 14-1918; Acts 
1982, ch. 730, § 16; T.C.A., § 14-23-118; Acts 
1987, ch. 420, § 1; 1989, ch. 591, § 107; 1991, 
ch. 406, § 2; 1993, ch. 428, § 1; 2000, ch. 853, 
§ 1; 2002, chi 702" 12-2002, ch. 880, §8 7, 
10-13; 2004, ch. 673, § 10; 2013, ch. 236, § 43; 
2019, ch. 345, § 136; 2020, ch. 775, § 1; 2021, 
ch. 64, § 122. 


Compiler’s Notes. 

Acts 2020, ch. 775, § 2 provided that the act, 
which amended this section, shall be known 
and may be cited as “Cooper’s Law.” 

Acts 2020, ch. 775, § 3 provided that the act, 


which amended this section, applies to agree- 


ments entered into or renewed on or after July 
15, 2020. 


Amendments. 

The 2020 amendment added (e). 

The 2021 amendment substituted “and the 
criminal justice committee of the house of rep- 
resentatives” for “, the judiciary committee of 
the house of representatives, and the commit- 
tee of the house of representatives having over- 
sight over TennCare” in (c). 


Effective Dates. 
Acts 2020, ch. 775, § 3. July 15, 2020. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


71-5-151. Report on use of technical assistance groups of healthcare 
providers in developing episode of care. 


(a) In developing or implementing any payment reform initiative involving 


the use of episodes of care with respect to medical assistance provided under 
this chapter by the bureau of TennCare or the health care finance and 


a 
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administration (HCFA) of the department of finance and administration, the 
bureau and HCFA shall report on the use of technical assistance groups of 
healthcare providers in developing any episode of care. The reports shall 
include all recommendations made by technical assistance groups throughout 
the period of implementation of any episode of care. In addition to any other 
information required in the quarterly report to the general assembly pursuant 
to§ 71-5-104(c), the bureau of TennCare shall summarize in quarterly reports 
the recommendations of any technical assistance group concerning the pay- 
ment reform initiative and identify any action taken by the bureau or HCFA to 
address those recommendations. The bureau and HCFA shall report to the 
health and welfare committee of the senate and the health committee of the 
house of representatives by July 1 each year, beginning in 2016, specifically 
concerning the use of technical assistance groups, on each recommendation 
made by those groups, and the response by the bureau or HCFA to each 
recommendation. This section shall apply to any payment reform initiative 
utilizing episodes of care, including any initiative receiving a state innovation 
model initiative grant from the federal centers for medicare and medicaid 
Services. 

(b) In developing or implementing any payment reform initiative involving 
the use of episodes of care with respect to medical assistance provided under 
this chapter by the bureau of TennCare or the HCFA of the department of 
finance and administration, the bureau and HCFA shall not impose a fine or 
penalty on any provider. The bureau and HCFA may impose withholds in order 
to recover some portion of costs that exceeds a cost threshold for an episode 
developed by the initiative. A withhold may not be called a fine or a penalty. 

(c)(1) The bureau of TennCare and the HCFA shall study the means of fair 

and just implementation of the episodes of care initiatives, especially with 

respect to costs associated with: 

(A) A healthcare facility located in an area that lacks an alternative 
healthcare facility within a thirty-minute drive; 

(B) Lack of more than a single provider of healthcare services for, 
including, but not limited to, radiology, anesthesia, pathology, or physical 
therapy; and 

(C) Contractual arrangements between the bureau of TennCare, man- 
aged care organizations, and other participating providers or healthcare 
facilities associated with the particular episode of care if such contracts 
are the cause of increased costs. 

(2) No later than January 31, 2019, the bureau of TennCare and HCFA 

shall report the results of the study conducted pursuant to this subsection (c) 
to the health and welfare committee of the senate and the health committee 
of the house of representatives. 
(d)(1) In developing or implementing any payment reform initiative involv- 
ing the use of episodes of care with respect to medical assistance provided 
under this chapter by the bureau of TennCare, a healthcare provider shall 
not be required to pay the portion of the risk sharing payment that is 
attributable to the increased cost of pain relief services if the following 
conditions are met: 

(A) The healthcare provider is required to make an episodes of care 
risk-sharing payment to a managed care organization; 
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(B) Some portion of the episode costs were due to pain relief services; 

(C) The pain relief services provided to the patient were more expensive 
than an alternative pain relief service; and 

(D) The provider can demonstrate that the pain relief services provided 
to the patient had the effect of reducing opioid use by the patient relative 
to an alternative pain relief service routinely used by other providers in 
the episode. 
(2) The bureau of TennCare is authorized to promulgate rules, pursuant 

to the Uniform Administrative Procedures Act, compiled in title 4, chapter 5, 

as may be necessary to implement this section. 

(e) On and after July 1, 2018, in developing or implementing any payment 
reform initiative involving the use of episodes of care with respect to medical 
assistance provided under this chapter by the bureau of TennCare or the HCFA 
of the department of finance and administration, the bureau and the HCFA 
shall exclude anxiety episodes and non-emergent depression episodes from the 
initiative. This subsection (e) shall apply to any initiative receiving a state 
innovation model initiative grant from the federal centers for medicare and 
medicaid services. 


History. tives” for “, the health committee of the house of 

Acts 2016, ch. 1079, § 2; 2018, ch. 766,§ 1; representatives, and the committee of the 
2018, ch. 843, § 1; 2018, ch. 1016,§ 1;2019,ch. house of representatives having oversight over 
345, § 137; 2021, ch. 64, § 123. TennCare” in (a) and (c)(2). 


Amendments. Effective Dates. 
The 2021 amendment substituted “and the Acts 2021, ch. 64, § 132. March 29, 2021. 


health committee of the house of representa- 


71-5-152. Procedure to obtain data sets derived from all payer claims 
database — Use of data — Annual report. 


(a) Pursuant to § 56-2-125(d)(2)(B), and no later than October 1, 2016, the 
deputy commissioner of finance and administration responsible for the Tenn- 
Care program shall establish a procedure permitting the following to obtain 
data sets derived from the all payer claims database through the department 
authorized to access the database for the purposes authorized in § 56-2- 
125(b)(1) within available resources of the bureau of TennCare: 

(1) The department of finance and administration; 

(2) The department of health; 

(3) The department of mental health and substance abuse services; 
(4) The department of intellectual and developmental disabilities; and 
(5) Other departments of this state. 

(b) Any data retrieved from the database or the managing vendor may only 
be used for internal purposes of the department. The data shall be confidential 
and shall not be a public record for the purposes of title 10, chapter 7. If any 
department seeks to produce reports based upon the data as public documents, 
then the department shall submit a request for approval of that use of the data 
to the Tennessee health information committee. 

(c) The bureau of TennCare shall submit an annual report to the chairs of 
the health and welfare committee of the senate and the health committee of 
the house of representatives that shall describe the nature and purpose of any 
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requests to utilize data from the all payer claims database submitted to the 
bureau or the health information committee. Any request for data from 
departments that cannot be provided within existing resources of the bureau 
shall be identified in this report. The report shall also describe the disposition 
made by the Tennessee health information committee of each request to utilize 
the data and shall detail how each member of the committee voted on each 
request. The bureau shall submit the report by January 15 each year. 


History. tives” for “, health committee of the house of 
Acts 2016, ch. 1079, § 4; 2019, ch. 345, representatives, and committee of the house of 
§ 138; 2021, ch. 64, § 124. representatives having oversight over Tenn- 


Gy ed 1 : 
Amendments. are” in (c) 


The 2021 amendment substituted “and the Effective Dates. 
health committee of the house of representa- Acts 2021, ch. 64, § 182. March 29, 2021. 


71-5-165. Reimbursement of ambulance service provider that pro- 
vides covered service to TennCare recipient. 


(a) The bureau of TennCare shall reimburse an ambulance service provider 
that provides a covered service to a TennCare recipient at a rate not less than 
sixty-seven and one-half percent (67.5%) of the federal medicare program’s 
allowable charge for participating providers. For purposes of this section, 
“ambulance service provider” means a public or private ground-based ambu- 
lance service that bills for transports and has a base of operations in this state. 

(b) This section does not affect the Ground Ambulance Service Provider 
Assessment Act, compiled under part 15 of this chapter. Funds described under 
this section and part 15 of this chapter may not be used to fund the other. 

(c) The bureau of TennCare shall seek an intergovernmental transfer of 
funds, in consultation with, and subject to approval of, the commissioner of 
finance and administration for the sole purpose of increasing the rate of 
reimbursement to ambulance service providers that provide covered services 
to TennCare recipients at a rate greater than the rate described under 
subsection (a). 


History. Effective Dates. 
Acts 2020, ch. 658, §§ 1, 2. Acts 2020, ch. 658, § 3. April 3, 2020. 


Code Commission Notes. Acts 2020, ch. 658, 
§ 2 was codified as subsection (c) of this section 
by authority of the code commission. 


71-5-166. Annual review of medications and forms of treatment for 
sickle cell disease, and services for enrollees with diagno- 
sis of sickle cell disease, that are eligible for coverage 
under medical assistance program. 


(a) This section is known and may be cited as “Terrence’s Law.” 

(b) The bureau of TennCare shall conduct an annual review of all medica- 
tions and forms of treatment for sickle cell disease, and services for enrollees 
with a diagnosis of sickle cell disease, that are eligible for coverage under the 
medical assistance program. The purpose of the annual review is to determine 
if the available covered medications, treatments, and services are adequate to 
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meet the needs of enrollees with a diagnosis of sickle cell disease, and whether 
the bureau should seek to add additional medications, treatments, or services. 

(c) When conducting the annual review required by this section, the bureau 
of TennCare shall solicit and consider input from the general public, with 
specific emphasis on attempting to receive input from persons or groups with 
knowledge and experience in the area of sickle cell disease treatment. 

(d) On or before January 15, 2022, and on or before January 15 each year 
thereafter, the bureau of TennCare shall submit a report to the chief clerks of 
the senate and the house of representatives for distribution to the appropriate 
subject matter committees, and to the legislative librarian, that details the 
bureau’s findings from the annual review required by this section, as well as 
any recommendations to the general assembly based upon those findings. The 
bureau shall publish the annual report required by this subsection (d) to its 
website in a manner accessible by the general public. 


History. | Effective Dates. 
Acts 2021, ch. 186, § 1. Acts 2021, ch. 186, § 2. April 20, 2021. 


71-5-167 — 71-5-180. [Reserved.] 


71-5-188. Actuarial study of TennCare. 


(a) The comptroller of the treasury may conduct an annual actuarial study of 
the medical assistance program and any participating managed care organi- 
zations. The final study, and the oral and written comments, shall be reported 
to the finance, ways and means committees of the senate and the house of 
representatives, the office of legislative budget analysis and the fiscal review 
committee of the general assembly on or before April 15 of each year. 

(b) The study will include the state’s assessment of the rates paid to its 
contracted managed care organizations and behavioral health organizations 
each year. Included in the analysis will be a review of payments for hospital 
providers for similar services for comparable populations in other state 
medicaid programs. The review will be considered in determining reasonable 
payment rates for hospital providers, including safety net hospitals providing 
essential and unduplicated services and sole community provider hospitals. 

(c) In addition, the study shall include an analysis of actual provider costs. 
This analysis will be used to determine reasonable costs for comparison with 
the provider assumptions used in the study. Information used to compile this 
study shall be public information. 

(d) Before reporting the final study to the committees of the general 
assembly, the comptroller of the treasury shall release a copy of the draft study 
to interested parties and hold a public hearing within thirty (30) days of 
release, in order to afford all interested persons or their representatives an 
opportunity to present facts, views or arguments relative to the draft study 
under consideration. The agency shall afford each interested person an 
opportunity to present facts, views or arguments in writing, whether or not the 
person had an opportunity to present them orally. 
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History. of the house of representatives having over- 
Acts 1999, ch. 370, § 1; 2000, ch. 918, § 1; sight over TennCare,” following “the senate and 

2003, ch. 389, § 1; 2006, ch. 820, §§ 1-3; 2010, the house of representatives” in (a). 

ch. 1030, § 20; 2011, ch. 410, § 6(c); 2019, ch. 

345, § 139; 2021, ch. 64, § 125. Effective Dates. 


Acts 2021, ch. 64 132. March 29, 2021. 
Amendments. Si » C 8 arc 


The 2021 amendment deleted “the committee 


71-5-190. TennCare prescription drug utilization review committee. 


(a) In order to provide oversight of prescription drug utilization under the 
TennCare program, there is hereby created a TennCare prescription drug 
utilization review committee. The committee shall consist of: one (1) member 
of the house of representatives appointed by the speaker of the house; one (1) 
member of the senate appointed by the speaker of the senate; and two (2) 
pharmacists, two (2) physicians, two (2) representatives of managed care 
organizations, two (2) representatives of pharmaceutical companies and two 
(2) consumers, all of whom shall be appointed by the comptroller of the 
treasury. The TennCare bureau shall provide to the committee such informa- 
tion as the committee deems appropriate concerning the prescriptions made to 
TennCare enrollees who receive more than seven (7) prescriptions. The 
committee shall review such information and make recommendations to the 
health and welfare committee of the senate, the health committee of the house 
of representatives, bureau concerning potential drug interactions, abuse of 
prescription drugs or other appropriate matters. 

(b)(1) Non-legislative members of the committee shall serve without com- 
pensation, but they shall be entitled to reimbursement for all necessary 
expenses incurred in the performance of their duties, in accordance with the 
comprehensive state travel regulations promulgated by the commissioner of 
finance and administration and approved by the attorney general and 
reporter. 

(2) Legislative members of the committee shall not receive from the state 
an expense allowance or mileage allowance paid solely in consideration for 
serving on or attending meetings of the committee; provided, that this 
subdivision (b)(2) shall at no time preclude a legislative member from 
receiving an expense allowance or mileage allowance otherwise payable to 
such member in connection with attending the general assembly. 


History. of the house of representatives having over- 

Acts 1999, ch. 536, § 1; 2000, ch. 796, § 1; sight over TennCare,” following “the health 
2011, ch. 410, § 6(d); 2013, ch. 236, § 53;2019, committee of the house of representatives” in 
ch. 345, § 140; 2021, ch. 64, § 126. (a). 


Amendments. Effective Dates. 
The 2021 amendment deleted “the committee Acts 2021, ch. 64, § 132. March 29, 2021. 


71-5-192. Information management system. 


On or before January 1, 2004, a comprehensive, integrated information 
management system will be operational for the bureau of TennCare. Not less 
frequently than quarterly, the division of strategic technology solutions in the 
department of finance and administration shall provide progress assessments 
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concerning such system to the information systems council (ISC) and the fiscal 
review committee. 


History. strategic technology solutions” for “office of in- 
Acts 2002, ch. 880, § 4; 2020, ch. 690, § 20. formation resources”. ES 
Amendments. Effective Dates. 
The 2020 amendment substituted “division of Acts 2020, ch. 690, § 22. June 11, 2020. 
PART 2 


COMMUNITY CLINICS 


71-5-201. Reimbursement for services — Authorization. 


(a) Any community or neighborhood health organization or clinic providing 
medical services to patients through the utilization of medical students 
presently enrolled in a medical school accredited by the Association of 
American Medical Colleges, licensed registered nurses, qualified physician 
assistants, or any combination of students, registered nurses, and physician 
assistants where such students, registered nurses, and physician assistants, 
are under the direction of a licensed physician or physicians, may receive 
payment for their per patient expenses, or portion of the expenses, which may 
include, but are not limited to, administrative expenses, overhead expenses, 
and salaries. 

(b) [Deleted by 2021 amendment.] 


History. Amendments. 

Acts 1973, ch, 262, $ 2: 1975, ¢h. 58. 9. 1: The 2021 amendment deleted (b) which read: 
T.C.A., § 14-1929; Acts 1981, ch. 476, § 5;  “(b) Nothing contained within this section shall 
1983, ch. 168, § 11; 1984, ch. 787, § 11; T.C.A., be construed to authorize or permit direct pay- 
§ 14-23-20; Acts 2021, ch. 565, § 11. ment, by the state, of medicaid to any physician 


Compiler’s Notes. assistant.” 


Acts 2021, ch. 565, § 13 provided that rules Effective Dates. 


promulgated pursuant to this chapter to effec- 
tuate the purposes of the act must be promul- facts 2021; ch: BO 3 atau eae 


gated in accordance with the Uniform Admin- 
istrative Procedures Act, compiled in Tennessee 
Code Annotated, Title 4, Chapter 5. 


PART 3 
FOOD ASSISTANCE 


71-5-314. Fraudulent receipt of food assistance — Penalties — Statute 
of limitations. 


(a) A person commits an offense who, knowingly, obtains, or attempts to 
obtain, or aids, or abets any person to obtain, by means of a willfully false 
statement, representation, or impersonation, or by any other fraudulent 
means or in any manner not authorized by this part, or by the regulations or 
procedures issued or implemented by the department pursuant to this part, 
any food coupons, food stamps, or food assistance benefits provided by any 
electronic benefits transfer process, or any assistance provided pursuant to 
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this part by any other means as determined by the department, to which such 
person is not entitled or of a greater value than that to which such person is 
entitled. 

(b) A person commits an offense who, knowingly, in any manner not 
authorized by this part or the regulations or procedures implemented by the 
department pursuant to this part, presents for payment, or causes to be 
presented for payment, transfers, exchanges, sells, or otherwise uses, or aids or 
abets any person to present for payment, transfer, exchange, sell, or otherwise 
use any food coupons, food stamps or food assistance benefits, or any electronic 
benefits card, authorization or personal identification number, device or other 
thing or means issued or utilized for the purpose of providing temporary 
assistance benefits pursuant to this part electronically or otherwise. 

(c) A person who receives food coupons, food stamps or food assistance 
benefits or any electronic benefits card, authorization or personal identification 
number, device or other thing or means issued or utilized for the purpose of 
providing food assistance benefits electronically or otherwise, knowing them to 
have been presented for payment, transferred, exchanged, sold or otherwise 
used in any manner not authorized by this part or the regulations or 
procedures implemented by the department pursuant to this part, commits an 
offense. 

(d) An offense under this section is a Class E felony if the value of such food 
stamps, food coupons, or food assistance sought to be obtained, or that is 
obtained, is one hundred dollars ($100) or more, and upon conviction of the 
offense, such person shall be sentenced for such offense as provided by law, or 
shall be fined not less than one thousand dollars ($1,000) nor more than five 
thousand dollars ($5,000), or both, unless the offense is committed by means of 
a willfully false impersonation, assumption of a false identity, or presentation 
of a false identification, in which case the fine is not less than two thousand five 
hundred dollars ($2,500) nor more than ten thousand dollars ($10,000); and, if 
the food stamps, food coupons, or food assistance sought to be obtained, or that 
is obtained, is of a value less than one hundred dollars ($100), such person 
commits a Class A misdemeanor and shall be sentenced or fined, or both, as 
provided by law. 

(e) In addition to or in lieu of any of the penalties in this section, the court 
may order that such person be disqualified from participation in the food 
coupon, food stamp or food assistance program for twelve (12) months for the 
first offense, twenty-four (24) months for the second offense, and permanently 
for the third offense. Disqualification pursuant to this section of any adult from 
eligibility for assistance under this part shall not operate to disqualify or 
suspend the eligibility of an innocent adult or child of the disqualified person’s 
family. 

(f) The department shall enclose a copy of the penalties provided in this 
section one (1) time, in notice form, to each recipient of assistance pursuant to 
this part and post a notice to such effect in noticeable places in each of its 
assistance offices. 

(g) In addition to any of the penalties in this section, any person convicted 
of any offense specified in subsection (a), (b) or (c) shall be ordered to make 
restitution in the total amount found to be the value of the food coupons, food 
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stamps or food assistance that form the basis for the conviction. In the event 
any person ordered to make restitution pursuant to this section is found to be 
indigent and, therefore, unable to make restitution in full at the time of 
conviction, the court shall order a periodic payment plan consistent with the 
person’s financial ability. 

(h) Notwithstanding any other law to the contrary, prosecutions for any of 
the offenses specified in subsection (a), (b) or (c) shall be commenced within 
four (4) years after the commission of the offense. For purposes of this 
subsection (h), any such offense that is based upon a willful failure to report 
information as required by law is considered a continuing offense until such 
information is reported. 

(i)(1) In addition to any criminal provisions provided by this section, the 
department is authorized to address intentional program violations or 
overpayments in the food assistance program through any administrative 
means, including, but not limited to, settlement of such violations or 
overpayments by a written agreement with recipients or by the provision of 
administrative hearings pursuant to the Uniform Administrative Proce- 
dures Act, compiled in title 4, chapter 5, part 3, and federal regulations. 

(2) The department is authorized to initiate legal action to collect all 
overpayments and all payments made due to intentional program violations 
or fraud in the food assistance program. 

(j) The department shall implement the following procedures regarding 
electronic benefits card replacement requests: 

(1) The department shall, upon the third request within a twelve-month 
period, notify the recipient to provide information regarding fraud, abuse, 
and trafficking and inform the recipient of the consequences that result from 
a fourth request within a twelve-month period, as provided in subdivision 
(j)(2); 

(2) The department shall, upon the fourth replacement request within a 
twelve-month period, notify the recipient that the recipient’s case is being 
monitored for suspicious activity and has been referred to the department’s 
office of inspector general for investigation; and 

(3) If a third-party vendor provides replacement cards directly to recipi- 
ents on behalf of the department, the vendor shall notify the department 
upon a third request within a twelve-month period by a recipient and upon 
any subsequent request thereafter. 


History. 

Acts 1971, ch. 186, § 19; T.C.A., § 14-2219; 
Acts 1980, ch. 572, § 3; 1981, ch. 390, §§ 1-3; 
1982, ch. 647, .§ 1; 1985, ch. 34, § 1; T.C.A., 
§ 14-27-114; Acts 1989, ch. 591, §§ 108-111; 
1999, ch. 248, § 5; 2018, ch. 402, § 2; 2018, ch. 
789, § 5; 2021, ch. 515, § 3. 


Amendments. 

The 2021 amendment substituted “or both, 
unless the offense is committed by means of a 
willfully false impersonation, assumption of a 


false identity, or presentation of a false identi- 
fication, in which case the fine is not less than 
two thousand five hundred dollars ($2,500) nor 
more than ten thousand dollars ($10,000);” for 
“or both;” following “five thousand dollars 
($5,000)” in (d). 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 
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PART 10 
NURSING HOME ASSESSMENT TRUST FUND 


71-5-1002. Legislative intent — Creation of nursing home assessment 
trust fund. 


(a) It is declared to be the legislative intent that every person is exercising 
a taxable privilege who engages in the business of providing nursing home 
care. The assessment fee imposed by this part shall be in addition to all other 
privilege taxes. 

(b) The nursing home assessment trust fund is created. The general 
assembly intends that the proceeds of the annual assessment not be used as a 
justification to reduce or eliminate the state funding to the TennCare program. 
The fund shall not be used to replace any moneys otherwise appropriated to 
the TennCare program by the general assembly. 

(c) The trust fund shall consist of: 

(1) Amounts collected or received by the bureau from nursing home 
assessments under this part; 

(2) Investment earnings credited to the assets of the nursing home 
assessment trust fund. The state treasurer shall invest amounts deposited 
within the account in accordance with law, and all investment earnings shall 
be credited back to the fund; and 

(3) Any penalties levied in conjunction with the administration of this 
part. 

(d) The trust fund is created for the purpose of receiving funds as specified 
in this section. Collected assessment funds shall be used to secure federal 
matching funds available through the state medicaid plan. 

(e) All revenue collected pursuant to this part shall be deposited in the 
nursing home assessment trust fund. 

(f) All nursing home annual assessment fee payments made by nursing 
homes under this section and received by this state; all investment earnings 
credited to the nursing home annual assessment fee payments; any interest 
and penalties paid under this section by any nursing home; and all funds 
generated by federal matching payments made relative to the nursing home 
annual assessment fee shall be available to and used by the bureau of 
TennCare for the sole purpose of providing payment to nursing homes. 

(g) No part of the nursing home annual assessment fee payments made by 
nursing homes under this section and received by this state; the investment 
earnings credited to the nursing home annual assessment fee payments; the 
interest and penalties paid under this section by any nursing home; or the 
funds generated by federal matching payments made relative to the nursing 
home annual assessment fee shall be used for any purpose other than 
providing payment to nursing homes. 

(h) The fund shall be used exclusively for the following purposes: 

(1) To make expenditures for nursing facility services under the TennCare 
program for FY 2021-2022 at the full rates for the specified fiscal year as 
provided for under bureau of TennCare rules relative to the acuity- and 
quality-based reimbursement system and in_ accordance’ with 
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§ 71-5-105(a)(3)(B); 

(2) To provide funding for the implementation of an acuity-based reim- 
bursement system that shall include at a minimum a quality performance 
component for nursing facility services and a nursing rate component. The 
nursing rate component shall be adjusted by the average medicaid case-mix 
of the facility utilizing the Skilled Nursing Facility (SNF) Prospective 
Payment System (PPS) Resource Utilization Group-Version 4 (RUG-IV), 
48-Grouper model; and 

(3) To pay nursing home covered services covered for medicaid beneficia- 
ries within medicare upper payment limits, as negotiated with the bureau of 
TennCare. The upper payment limit of all nursing homes shall be calculated 
by the bureau of TennCare using the higher of the cost-based or prospective 
payment system approach in accordance with 42 C.F.R. 447.272. 

(4) [Deleted by 2019 amendment.] 

(i) Any funds remaining in the‘nursing home assessment trust fund after 
payments are made as provided for in subsection (h) shall remain in the trust 
fund as a reserve for future uses consistent with subsection (h). If the funds in 
the nursing home assessment trust fund are insufficient to meet all the 
purposes established in § 71-5-1004(b), the bureau of TennCare shall not be 
required to procure additional funding from other sources to make the 
payments noted in § 71-5-1004(b), but instead shall be permitted to reduce all 
payments on a pro rata basis so as not to exceed the amounts held at any time 
in the nursing home assessment trust fund. 


History. The 2021 amendment substituted “FY 2021- 
Acts 2014, ch. 859, § 1; 2015, ch. 360, § 2; 2022” for “FY 2020-2021” in (h)(1). 

2016, ch. 883, § 1; 2017, ch. 377, § 1; 2018, ch. 

836, § 2; 2019, ch. 423, § 1; 2020, ch. 644,§ 1; Effective Dates. 

2021, ch. 530, § 1. Acts 2020, ch. 644, § 9. July 1, 2020. 


Acts 2021, ch. 580, § 10. July 1, 2021. 
Amendments. 


The 2020 amendment substituted “FY 2020- 
2021” for “FY 2019-2020” in (h)(1). 


71-5-1003. Payment of assessments — Determination of rate — Time 
for payment. 


(a) Each nursing home shall pay the nursing home assessment in quarterly 
installments to the account in accordance with this part. In the event of a 
change of ownership or management of a nursing facility, the successor entity 
shall be liable for all unpaid nursing home assessment fees, penalties, and 
interest, and full payment of those fees, penalties, and interest shall be a 
precondition to the successor entity obtaining a TennCare identification 
number. 

(b) The aggregated amount of assessments for all nursing facilities during a 
fiscal year shall not be less than the amount necessary to fund this part or 
exceed the maximum amount that may be assessed pursuant to the indirect 
guarantee threshold as established pursuant to 42 C.F.R. 433.68(f)(3)(@). The 
bureau shall determine the assessment rate prospectively for the applicable 
fiscal year on a per-resident-day basis, exclusive of medicare resident days. 
The per-resident day assessment rate shall be established pursuant to subsec- 
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tion (c). The bureau shall promulgate rules for facility reporting of non- 
medicare resident days and for payment of the assessment. 

(c) The total aggregated amount of assessments for all nursing facilities 
from July 1, 2021, through June 30, 2022, is equal to four and three-quarters 
percent (4.75%) of the net patient service revenue. The total aggregated 
amount of assessment for all nursing facilities, and the annual assessment 
determined for each nursing facility, must be established on July 1 of each 
year. The bureau may allow for one (1) mid-year adjustment to be established 
prior to January 1. Once established, neither amount must vary during the 
fiscal year. Each nursing facility has an annual assessment amount that is 
determined as follows: 

(1) Any licensed nursing home that is licensed’ on July 1, 2021, for fifty 
(50) beds or fewer shall pay an assessment rate equal to three percent (3%) 
of net patient service revenue, divided by all non-medicare days. The facility 
shall pay the per diem rate for each of its non-medicare days; 

(2) Any licensed nursing home that on July 1, 2021, operates as part of a 
continuing care retirement community shall pay an assessment rate equal to 
three percent (3%) of net patient service revenue, divided by all non- 
medicare days. The facility shall pay the per diem rate for each of its 
non-medicare days; 

(3) Any licensed nursing home that is licensed on July 1, 2021, and 
provided forty thousand (40,000) or greater medicaid patient days for the 
twelve (12) months ending December 31 of the prior year shall pay an 
assessment rate equal to two and one half percent (2.50%) of net patient 
service revenue divided by all non-medicare patient days. The facility shall 
pay the per diem rate for each of its non-medicare days; 

(4) Any new nursing home facility that is initially licensed and com- 
mences operations after July 1, 2021, shall pay in FY 2021-2022 a prorated 
assessment equal to two thousand two hundred twenty-five dollars ($2,225) 
per licensed bed per year, prorated to accrue from the date the nursing 
facility became certified to participate in TennCare. The change in owner- 
ship of an existing licensed facility shall not meet the requirements of this 
subdivision (c)(4); 

(5) Any licensed nursing home not meeting the criteria of subdivisions 
(c)(1)-(4) shall pay an equal per facility annual assessment amount at such 
amount as is necessary to ensure that the total aggregated amount of 
assessment for all nursing facilities from July 1, 2021, through June 30, 
2022, shall equal four and three-quarters percent (4.75%) of the net patient 
service revenue, when such total aggregated assessment amount is estab- 
lished on July 1 of each year; 

(6) Any excess collections of per facility annual assessments above the 
targeted four and three-quarters percent (4.75%) of the net patient service 
revenue shall be retained in the nursing home assessment trust fund 
account created under this part. Should actual collections of per facility 
annual assessments not equal the targeted four and three-quarters percent 
(4.75%) of the net patient service revenue, any shortfall may be made up 
from funds in the nursing home assessment trust fund account created 
under this part, or from other appropriations to the TennCare program; and 
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(7) Any facility that ceases to be licensed by the department of health 
shall not be required to pay assessment fees accruing after the date of its 
licensure termination. 


(d) Each nursing home shall pay its nursing home annual assessment fee as 


set forth in subsection (c) in equal quarterly installments, with the first 


quarterly installment due on the fifteenth day of the first month of the first 
quarter of the state fiscal year after the bureau of TennCare has satisfied the 
requirements of subsection (f) [deleted]. Subsequent installments shall be due 
on the fifteenth day of the first month of the three (3) successive calendar 
quarters following the calendar quarter in which the first installment is due. 

(e) Nursing homes shall not create a separate line-item charge on the bill 
reflecting the assessment. 


to” for “July 1, 2020, through June 30, 2021, 
4; shall equal”, substituted “must” for “shall” in 
= the second sentence, added the third sentence, 


> substituted “must vary during the fiscal year” 
for “shall vary during each fiscal year” in the 


History. 

Acts 2014, ch. 859, § 1; 2015, ch. 360, §§ 
2016, ch. 883, §§ 2, 3, 12, 13; 2017, ch. 377, $ 
2018, ch. 836, §§ 3-5; 2019, ch. 423, §§ 2- 
2020, ch. 644, §§ 2-7; 2021, ch. 530, §§ 2-7. 


? 


3 
§ 


Compiler’s Notes. 

Subsection (f) of this section, which is re- 
ferred to in (d), was deleted pursuant to 2018, 
ch. 836, § 5. 


Amendments. 

The 2020 amendment substituted “from July 
1, 2020, through June 30, 2021” for “from July 
1, 2019, through June 30, 2020” and “July 1, 
2020” for “July 1, 2019” throughout (c); and 
substituted “after July 1, 2020, shall pay in FY 
2020-2021” for “after July 1, 2019, shall pay in 
FY 2019-2020” in (c)(4). 

The 2021 amendment in (c), substituted 
“July 1, 2021, through June 30, 2022, is equal 


fourth sentence, substituted “has” for “shall 
have” following “Each nursing facility” in the 
last sentence and substituted “is determined as 
follows:” for “shall be determined as follows:”; 
substituted “July 1, 2021” for “July 1, 2020” in 
(c)(1)—(c)(3); substituted “after July 1, 2021, 
shall pay in FY 2021-2022” for “after July 1, 
2020, shall pay in FY 2020-2021” in (c)(4); 
substituted “from July 1, 2021, through June 
30, 2022” for “from July 1, 2020, through June 
30, 2021” in (c)(5). 


Effective Dates. 
Acts 2020, ch. 644, § 9. July 1, 2020. 
Acts 2021, ch. 530, § 10. July 1, 2021. 


71-5-1006. Penalties for late payment — Payment plan — Proceedings 
before board — Waiver of penalties — Fees in abeyance. 


(a) Ifa part of a quarterly assessment fee imposed by § 71-5-1003 is not paid 
on or before the due date, then a penalty of five percent (5%) of the unpaid fee 
balance accrues immediately and is added to the quarterly assessment fee. 
Thereafter, on the first day of each month during which a part of a quarterly 
assessment fee remains unpaid, an additional penalty of five percent (5%) of 
the original quarterly assessment fee balance is imposed. Payment is deemed 
to have been made upon date of deposit in the United States mail. 

(b) The bureau of TennCare may for good cause approve an alternative 
payment plan, as long as full payment of the assessment fee plus any penalties 
are made. So long as the facility is current with payment of the current 
assessment and any authorized payment plan approved by the bureau of 
TennCare, no further penalties will be applied. Any payments after a penalty 
is assessed under this section shall be credited first to unpaid assessment 
amounts rather than to penalty amounts, beginning with the most delinquent 
installment. The bureau of TennCare may, as part of an approved payment 
plan, waive, in whole or in part, any penalty or interest imposed under this 
section. A waiver shall excuse the payment of that penalty or interest amount 
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but shall not excuse payment of any assessments. Nothing in this section shall 
require the bureau of TennCare to agree to or approve any waiver under this 
section, and the waivers shall only be approved after the bureau’s determina- 
tion that there is good cause for the waiver. 
(c)(1) If a nursing facility fails to pay a quarterly installment of the nursing 
home assessment fee within thirty (30) days of its due date or becomes or is 
in arrears for payment of its nursing home assessment fee on the first day of 
the state fiscal year, and does not have an approved payment plan for which 
payments are current, the bureau of TennCare shall direct its contracted 
managed care organizations (MCOs) to recover the full amount of the 
then-outstanding nursing home assessment fee and any applicable penalties 
and interest, which shall be accomplished through recoupment from pay- 
ments made by the MCOs to nursing facilities to recover the full amount of 
the then-outstanding nursing home assessment fee and any related penal- 
ties and interest. TennCare MCOs shall remit promptly any of these 
recouped payments to the bureau of TennCare. The bureau of TennCare may 
recoup such amounts in as few or as many installment payments as it deems 
appropriate. 

(2) Ifa nursing facility is more than ninety (90) days delinquent in paying 
any installment of its annual nursing home assessment fee; or becomes 
delinquent in any approved payment plan by more than ninety (90) days or 
fails to provide timely payment of any and all subsequent quarterly 
installments of its annual nursing home assessment fee while past due 
amounts are being recouped pursuant to subdivision (c)(1), the bureau of 
TennCare shall: 

(A) Initiate a proceeding before the board for licensing health care 
facilities, in accordance with the Uniform Administrative Procedures Act, 
for the purpose of having the board indefinitely suspend admissions to the 
facility until all outstanding nursing home assessment fees and applicable 
penalties and interest have been repaid. Failure of a nursing facility to pay 
a quarterly installment of the nursing home assessment fee, or any 
penalties or interest required to be paid by this part, shall be considered 
by the board to be a license deficiency; and 

(B) Initiate proceedings to terminate the nursing facility's TennCare 
identification number. 

(3) Upon initiation of a proceeding before the board for licensing health- 
care facilities by the bureau of TennCare pursuant to subdivision (c)(2), the 
board shall suspend admissions to the facility after the bureau of TennCare 
meets the burden of proof required by the Uniform Administrative Proce- 
dures Act. The board shall have no discretion to impose any sanction or take 
any action other than that set out in this subdivision (c)(3) in the proceeding. 
Immediately following the full payment by the facility, or its successor, of all 
then-outstanding assessment fees and any applicable penalties and interest, 
any suspension of admissions to the nursing facility imposed according to 
this section shall be automatically lifted without requiring further action by 
the board, so long as the full payment of then-outstanding amounts are made 
within the sixty (60) days immediately following the date of the suspension 
of admissions. 
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(4) On or after the sixtieth day following the date of suspension of 
admissions to the nursing facility if either the nursing facility fails to pay all 
then-outstanding nursing home assessment fees and any applicable penal- 
ties and interest accrued thereon or the nursing facility fails to be current on 
the terms of its payment plan if a plan is in place, then the bureau of 
TennCare shall initiate proceedings before the board for licensing healthcare 
facilities in accordance with the Uniform Administrative Procedures Act for 
the purpose of revoking the nursing facility's license. Upon initiation of a 
proceeding before the board by the bureau of TennCare pursuant to this 
subdivision (c)(4), the board shall revoke the nursing facility’s license upon 
the bureau of TennCare meeting the burden of proof required by the Uniform 
Administrative Procedures Act. The board shall have no discretion to impose 
any sanction or take any action other than that set out in this subdivision 
(c)(4) in the proceeding. 

. (5) Revocation of either the -nursing facility’s license or the nursing 

facility's TennCare identification number shall not remedy, discharge, sat- 

isfy, or otherwise extinguish the nursing facility’s liability for the then- 
outstanding nursing home assessment fees and any related penalties and 
interest. 

(6) Upon revocation of the nursing facility’s license or termination of the 
nursing facility's TennCare identification number, the nursing facility shall 
be required to reapply for a license, TennCare identification number, or both 
the license and the identification number, in order to provide services to the 
TennCare population. As a condition of reapplication, the nursing facility, or 
its successor shall pay in full all then-outstanding nursing home assessment 
fees, penalties, and interest. 

(7) Notwithstanding this part, the bureau of TennCare is authorized to 
file a civil action against a covered nursing facility and its controlling person 
or persons to collect any nursing home assessment fees, penalties, and 
interest when such fees, penalties, and interest have been delinquent for 
more than ninety (90) days. The bureau of TennCare shall have the right to 
pursue a civil action pursuant to this subdivision (c)(7) simultaneously while 
pursuing actions in subdivisions (c)(2) and (4). The bureau of TennCare shall 
be entitled to receive, in addition to the nursing home assessment fees, 
penalties, and interest, all reasonable costs of litigation, including attorneys’ 
fees and court costs, incurred by it in bringing a civil action under this 
subdivision (c)(7). Exclusive jurisdiction and venue for a civil action autho- 
rized in this subdivision (c)(7) shall be in the chancery court for Davidson 
County. For the purposes of this subdivision (c)(7), “controlling person or 
persons” means any and all natural persons or entities that own more than 
fifty percent (50%) of the nursing facility, or the natural person or persons, 
entity or entities that is or are the majority owner of the nursing facility if 
no owner owns more than fifty percent (50%) of the nursing facility. 

(d) Unless otherwise agreed to by the bureau of TennCare and the nursing 
facility, full payment to the bureau of TennCare of any outstanding nursing 
home assessment fees, and any applicable penalties and interest, shall be 
required for the continuation of the nursing facility’s ongoing certification as a 
medicaid provider. 
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(e)(1) Any facility that is delinquent on the payment of its nursing home 
annual assessment fee imposed by law for any current or prior fiscal year 
shall establish a payment plan as provided for in this section. 

(2) If a facility has established a payment plan concerning the delin- 
quency that has been approved by the bureau of TennCare, then all fees and 
penalties imposed by this section must not be imposed so long as the facility 
is current with its payment plan, and no interest must accrue on any balance 
unpaid as of the due date for that amount. 

(3) If a facility has not established a payment plan approved by the 
bureau of TennCare, then the bureau has the authority to recoup the amount 
of any delinquent payments as provided for in this section, and such 
amounts must be applied to reduce the unpaid balance of any nursing home 
assessment fees owed by the facility. 

(f) Any licensed facility that changes its licensure status to inactive status 
pursuant to § 68-11-206(b) shall be entitled to request that its nursing home 
annual assessment fee be held in abeyance until such time as the facility 
returns to active status, at which time the facility shall resume payment of the 
annual assessment fee that was held in abeyance. During the abeyance 
because of inactive status, the facility shall not be determined to be delinquent 
pursuant to this section. Nothing in this subsection (f) shall operate to excuse 
any licensee from the payment of its nursing home annual assessment fee. 


History. 

Acts 2014, ch. 859, § 1; 2015, ch. 360, § 6; 
2016,° chii833.,$§114, 1552017. chi. 377, .& 5; 
2018, ch. 836, § 8; 2019, ch. 423, §§ 8, 9; 2021, 
ch. 530, § 8. 


Amendments. 

The 2021 amendment rewrote (a) which read: 
“If any part of any assessment fee imposed by 
§ 71-5-1003 is not paid on or before the due 
date, a penalty of five percent (5%) of the 
amount due shall at once accrue and be added 


to such assessment fee. Thereafter, on the first 
day of each month during which any part of any 
assessment fee or any prior accrued penalty 
remains unpaid, an additional penalty of five 
percent (5%) of the then unpaid balance shall 
accrue and be added to such assessment fee or 
prior accrued penalty. Payment shall be 
deemed to have been made upon date of deposit 
in the United States mail.” 


Effective Dates. 
Acts 2021, ch. 530, § 10. July 1, 2021. 


71-5-1010. Termination of fee — Suspension of assessment. 


(a) The nursing home annual assessment fee established by this part shall 
terminate on June 30, 2022. 

(b) The assessment imposed by this part shall be suspended if the bureau 
attempts to utilize the money in the account for any use other than permitted 
by this part. 

(c) Any assessment fee obligation imposed by § 71-5-1003 shall be sus- 
pended to the extent that, and for the period that receipt of the assessment fee 
by the state results in, a corresponding reduction in federal financial partici- 
pation under Title XIX of the federal Social Security Act (42 U.S.C. § 1396 et 
seq.). 


2016, ch. 883, § 10; 2018, ch. 836, § 9; 2019, ch. 
423, § 11; 2020, ch. 644, § 8; 2021, ch. 530, § 9. 


History. 
Acts 2014, ch. 859, § 1; 2015, ch. 360, § 8; 
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Amendments. Effective Dates. 
The 2020 amendment substituted “June 30, Acts 2020, ch. 644, § 9. July 1, 2020. 
2021” for “June 30, 2020” in (a). Acts 2021, ch. 530, § 10. July 1, 2021. 


The 2021 amendment substituted “June 30, 
2022” for “June 30, 2021” in (a). 


PART 12 
FAMILIES FIRST COUNCILS 


71-5-1201. Families first community advisory board. 


(a)(1) There is created a families first community advisory board to: 

(A) Approve the department’s retention of a research partner or part- 
ners to assist in the research and evaluation of the Tennessee opportunity 
pilot program created by this part; 

. (B) Review and approve the-selection of the Tennessee opportunity pilot 
program recipients of planning grants and implementation grants; 
(C) Submit a final report to the general assembly no later than 
December 31, 2025. The final report must be approved by a majority vote 
of the advisory board’s total membership and must include, at a minimum: 
(i) Findings from the Tennessee opportunity pilots and the services 
provided through each pilot; 
(ii) Recommendations for future TANF program spending in this 
state; and 
(iii) Suggested legislation to support the recommendations described 
in subdivision (a)(1)(C)(ii); 
(D) Provide input regarding the effectiveness of existing families first 
and two-generation program policies and grant programs; and 
(EZ) Make recommendations regarding the development of new or re- 
vised policies to enhance the families first and two-generation programs. 
(2) An advisory board member appointed in accordance with subdivision 
(b)(6) or (b)(7) shall not vote on matters regarding the review and approval 
of Tennessee opportunity pilot program recipients of planning grants and 
implementation grants under subdivision (a)(1)(B), or any other matter 
involving the review and approval of recipients of monetary awards or 
grants. 
(b) The advisory board is composed of no more than twenty-one (21) 
members as follows: 

(1) The commissioner of human services, who shall serve as chair and 
convener; 

(2) The commissioner of labor and workforce development, or the commis- 
sioner’s designee; 

(3) The commissioner of economic and community development, or the 
commissioner’s designee; 

(4) The commissioner of education, or the commissioner’s designee; 

(5) The commissioner of health, or the commissioner’s designee; 

(6) Two (2) members of the senate to be appointed by the speaker of the 
senate; 

(7) Two (2) members of the house of representatives to be appointed by the 


153 PROGRAMS AND SERVICES FOR POOR PERSONS 71-5-1201 


speaker of the house of representatives; 

(8) Three (3) representatives from businesses or business groups in this 
state, two (2) of whom are to be appointed by the speaker of the senate and 
one (1) of whom is to be appointed by the speaker of the house of 
representatives; 

(9) Three (3) representatives from nonprofits in this state with expertise 
about services that support economic advancement for low income Tennes- 
seans, one (1) of whom is to be appointed by the speaker of the senate and 
two (2) of whom are to be appointed by the speaker of the house of 
representatives; and 

(10) No more than six (6) members to be appointed by the commissioner 
of human services. A member appointed under this subdivision (b)(10) must 
be a representative of local government, a faith-based organization, a 
Workforce Innovation and Opportunity Act (29 U.S.C. § 3101 et seq.) 
partner, or a current or former recipient of families first or two-generation 
program assistance. 

(c) Members of the families first community advisory board serve without 
compensation for their services but may be reimbursed for travel expenses in 
accordance with the comprehensive travel regulations promulgated by the 
commissioner of finance and administration and approved by the attorney 
general and reporter. 

(d) Vacancies among the members of the families first community advisory 
board must be filled in the same manner as in the original selection of 
members. 

(e) The speaker of the senate and the speaker of the house of representa- 
tives shall strive to ensure that members appointed to the families first 
community advisory board reflect the racial, sex, geographic, urban, rural, and 
economic diversity of the state. 

(f) The commissioner of human services must call the first meeting of the 
families first community advisory board no later than September 1, 2021, at 
which time the members shall elect a vice chair from among the members 
appointed pursuant to subdivisions (b)(6)-(10). 

(g) Amajority of the members of the advisory board constitutes a quorum for 
the purpose of meeting and conducting business. The families first community 
advisory board shall meet at least monthly until all implementation grant 
awards are made, and at least quarterly thereafter. The chair may call special 
meetings whenever necessary for the transaction of business. The chair shall 
notify each member of the families first community advisory board of any 
special meeting at least five (5) days before the time fixed for the special 
meeting. A majority of the members of the families first community advisory 
board may petition the chair to call a special meeting, in which case the chair 
must call a special meeting. 

(h) The families first community advisory board may conduct regular or 
special meetings by conference call or video conference in accordance with the 
requirements of § 8-44-108. 

(i) The families first community advisory board shall retain a highly capable 
research and evaluation partner or partners to evaluate each pilot program; 
regularly gather and present the research and data to pilot program leaders 
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and families first community advisory board members to aid continuous 
improvement throughout each pilot program; and produce regular reports and 
the final report described in subdivision (a)(3). 

(j) The chair of the families first community advisory board may call on 


appropriate state agencies for reasonable assistance in the work of the families 


first community advisory board. 


History. M 
Acts 1996, ch. 950, § 27; 2021, ch. 515, § 4. 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 
anhual cost of any program or expenditure 
authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 
block grant award available for use on admin- 
istrative costs. 


Amendments. 
The 2021 amendment rewrote the section, 


which read: “The commissioner of human ser- 
vices shall appoint a group of citizens in each 
county of the state to be known as the families 
first council, whose duty it shall be to assist 
persons on the temporary assistance program 
under chapter 3 of this title, in their county to 
move from public assistance to self-sufficiency. 
The council shall also provide business and 
industry with information regarding the pro- 
gram and shall seek feedback regarding opera- 
tion of the program.” 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


71-5-1202. Families first community grants program. 


(a) The department shall begin accepting grant applications from eligible 
nonprofit organizations and other qualified entities, distributed proportionally 
across the three (3) grand divisions of the state to the extent possible, for 
programs to provide services to families and individuals eligible for the TANF 
program and in furtherance of the four (4) purposes of the TANF program. 

(b) The department must award community grants in amounts not to 
exceed fifty million dollars ($50,000,000), subject to appropriations in the 
general appropriations act, using funds from the department’s existing surplus 
reserve of TANF funds. 

(c) The department is authorized to select community intermediaries and 
external compliance partners to assist in outreach and marketing, evaluation 
of grant proposals, administration of the grant program funding, and moni- 
toring to ensure compliance with applicable state and federal requirements; 
provided, that the costs of these activities do not exceed the amount of federal 
TANF funds available for those purposes. 


History. annual cost of any program or expenditure 


Acts 1996, ch..950,-$, 27; 1999, ch, 388,,§.1:; 
2021, ch. 515, § 4. 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 


authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 
block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment rewrote the section, 
which read: “(a)(1) The members of the families 
first councils shall be appointed for a term of 
two (2) years and shall be eligible to succeed 
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themselves. The number of members of the 
families first council in each county shall be 
determined by the commissioner of human ser- 
vices after considering the recipient population 
and general population and potential job oppor- 
tunities in a particular county. 

“(2) The membership shall be determined by 
the commissioner of human services, but at 
least sixty percent (60%) of the membership 
shall be composed of persons actually engaged 
in business or industry, and shall further con- 
sist of one (1) member who shall be a commu- 
nity religious leader, one (1) member who shall 
be a person actively engaged in advocacy for 
low income families, one (1) member who shall 
be a recipient of temporary assistance and one 
(1) member who shall be the department of 
human services area manager for the area. The 
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area manager shall convene meetings no less 
frequently than once per quarter. The remain- 
ing member or members shall be appointed 
without regard to occupation. 

“(b) Members shall serve without compensa- 
tion or reimbursement. 

“(c¢) The council shall meet as soon as possible 
after its appointment and organize by electing 
from among its membership a chair, a vice 
chair and a secretary. 

“(d) To the extent possible, the council’s 
makeup should reflect the ethnic and gender 
composition of the service population.” 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


71-5-1203. Tennessee opportunity pilot program grants. 


(a) In fiscal year 2022, the department shall dedicate one hundred eighty- 
two million dollars ($182,000,000), subject to appropriations in the general 
appropriations act, from the department’s existing surplus reserve of TANF 
funds to support the planning, implementation, and evaluation of three-year 
Tennessee opportunity pilot programs in six (6) communities and one (1) pilot 
program to be administered by the department with the goal of demonstrating 
the efficacy of well-implemented two-generation approaches to improving 
education, health, and economic outcomes for children and the adults in those 
children’s lives. 

(b)(1) By July 1, 2021, the department shall dedicate up to five million 

dollars ($5,000,000), subject to appropriations in the general appropriations 

act, from the funds dedicated in subsection (a) for Tennessee opportunity 

pilot planning grants. The department shall award no more than fifty (50) 

planning grants. The following entities may apply for a planning grant: 

(A) A political subdivision of this state; 

(B) A nonprofit corporation, created pursuant to title 48; 

(C) A development district, created pursuant to the Development Dis- 
trict Act of 1965, compiled in title 13, chapter 14; and 

(D) Ahuman resource agency, created pursuant to the Human Resource 

Agency Act of 1973, compiled in title 18, chapter 26. 

(2) The department shall award the planning grants no earlier than 
October 1, 2021, in amounts up to five hundred thousand dollars ($500,000), 
subject to appropriations in the general appropriations act, to applicants 
that demonstrate commitment and capacity to create a compelling two- 
generation plan for increasing economic advancement and family well-being 
in the community. An application must include a detailed description of how 
the applicant intends to utilize evidence-based practices and evidence- 
informed practices, including, but not limited to: 

(A) Home visiting services; 
(B) High-quality child care programs and child care provider networks; 
(C) Wrap-around services; 
(D) After school and summer learning programs with curricula ap- 
proved by the department of education; . 
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(E) Workforce training and apprenticeship programs; 

(F) Economic advancement supports, including transportation and 
housing; 

(G) High-quality data systems for accountability and continuous im- 
provement; and 

(H) Other evidence-based and evidence-informed solutions identified by 
the community. 

(3) The department shall define and determine the grant application 
guidelines, award levels, and selection criteria. 

(4) The department shall select the planning grant recipient communities 
and ensure that the recipient communities represent a mix of urban, rural, 
and suburban populations in this state. 

(c) By May 1, 2022, and subject to subsection (d), the department shall 
award a three-year implementation grant up to twenty-five million dollars 
($25,000,000), subject to appropriations in the general appropriations act, to 
each of six (6) implementation grantees selected from the planning grant 
recipients that submitted the most compelling and qualified Tennessee oppor- 
tunity pilot program plans pursuant to subdivision (b)(1). The department 
shall distribute an implementation grant to each selected implementation 
grantee in an amount of twenty-five million dollars ($25,000,000), subject to 
appropriations in the general appropriations act, over three (3) years with no 
single recipient receiving more than twenty-five million dollars ($25,000,000) 
over the course of the pilot. 

(d) The department shall select the implementation grantees and ensure 
that there are two (2) implementation grantees from each grand division and 
that there is a mix of urban, rural, and suburban populations in this state. 

(e) No earlier than October 1, 2021, the department shall select and fund a 
research partner or partners that will support the research and evaluation of 
the Tennessee opportunity pilot programs. Selected partners shall utilize 
scientific approaches to research and evaluation, such as randomized con- 
trolled trials. 

(f) In the event the federal government deems planning grants to be 
administrative costs, the department must utilize its remaining fiscal capacity 
for administrative costs to provide the grants. The remainder of funds 
dedicated for planning grants must be reallocated across the six (6) pilot 
program grantees with approval of the advisory board. 


History. 
Acts 1996, ch. 950, § 27; 1999, ch. 520, § 47; 
2021, ch, 515,.8+4: 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 
annual cost of any program or expenditure 
authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 


block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment rewrote the section, 
which read: “The council shall work in coopera- 
tion with the local office of the departments of 
human services and labor and workforce devel- 
opment and other state and local agencies to 
ascertain what services are available to help 
temporary assistance recipients become self- 
sufficient and to endeavor to assure that such 
services are well coordinated. The council shall 
also determine what job opportunities exist for 
such individuals and actively solicit the coop- 
eration of local business and industry and the 
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professions in trying to place such persons in vided that for the purposes of rulemaking, the 
gainful employment.” act took effect May 25, 2021. 


Effective Dates. 
Acts 2021, ch. 515, § 11. July 1, 2021; pro- 


71-5-1204. Unexpended and reserve of funds from the temporary 
assistance for needy families (TANF) program. 


(a) The department shall, at the beginning of federal fiscal year 2022, ensure 
that a rainy-day fund in an amount not to exceed the TANF annual federal 
award of the existing reserve of federal TANF funds remain unobligated in 
order to address unforeseen future economic needs, including those resulting 
from an emergency that has been declared in the state or an economic 
downturn having statewide impact. 

(b) The department shall seek to replenish funds used from the TANF 
rainy-day reserve fund in the following fiscal year or as soon as the funds are 
available. 

(c) If the amendment to the existing TennCare II waiver authorizing the 
bureau of TennCare to create reasonable work and community engagement 
requirements for able-bodied working-age adult enrollees without dependent 
children under six (6) years of age as provided under § 71-5-158 is approved by 
the federal centers for medicare and medicaid services, then the department is 
authorized to set aside fifty-four million dollars ($54,000,000), subject to 
appropriations in the general appropriations act, in TANF funds to address 
this expenditure. 

(d)(1) In the twelve-month period following the end of each federal fiscal 
year, the department must spend or obligate one hundred percent (100%) of 
unobligated TANF funds that are not allocated to the department’s admin- 
istrative overhead costs; that are not part of the reserve as described in 
subsection (a); that are not dedicated to the Tennessee opportunity pilot 
program pursuant to § 71-5-1203; that are not used for the department’s 
cash assistance program; and that are not used on a program or service 
deemed necessary by the department. 

(2) Expenditures described in subdivision (d)(1) must be made to eligible 
nonprofit organizations, other qualified entities, or other federally approved 
state program to provide services to families and individuals eligible for the 
TANF program and in furtherance of the four (4) purposes of the TANF 
program. These services must be distributed, to the extent possible, across 
this state’s ninety-five (95) counties in proportion to each county’s percent- 
age share of Tennessee children living in households with incomes at or 
below the federal poverty level as confirmed by the comptroller of the 
treasury. 

(e) Beginning in the quarter following the end of federal fiscal year 2021, the 
department shall notify the public of the amount of funds available to be 
allocated statewide and request and accept proposals from eligible nonprofit 
organizations and other qualified entities to provide evidence-based and 
evidence-informed programs and services to individuals and families who are 
eligible to receive funds from the TANF program pursuant to subsection (a). 


71-5-1424 


History. 
Acts 1996, ch. 950, § 27; 1999, ch. 520, § 47; 
2021, ch. 515, § 4. 


Compiler’s Notes. 

Acts 2021, ch. 515, § 8 provided that the 
commissioner of human services is authorized 
to promulgate rules to effectuate the purposes 
of the act. The rules must be promulgated in 
accordance with the Uniform Administrative 
Procedures Act, compiled in title 4, chapter 5. 

Acts 2021, ch. 515, § 9 provided that the 
annual cost of any program or expenditure 
authorized under the act must not cause the 
department to exceed the amount of the annual 
federal temporary assistance for needy families 
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block grant award available for use on admin- 
istrative costs. 


Amendments. 

The 2021 amendment rewrote the section, 
which read: “The departments of human ser- 
vices and labor and workforce development and 
other state and local agencies are authorized 
and directed to cooperate to the fullest extent 
possible with such councils and each other so 
that the purpose of this part may be accom- 
plished.” 


Effective Dates. 

Acts 2021, ch. 515, § 11. July 1, 2021; pro- 
vided that for the purposes of rulemaking, the 
act took effect May 25, 2021. 


PART 14 


LONG-TERM CARE COMMUNITY CHOICES ACT OF 
2008 


~~ 


71-5-1424. Hearing on appeal of TennCare’s initial determination of 
ineligibility for nursing facility services — Motion to in- 
tervene by facility. 


If an individual appeals TennCare’s initial determination that they are not 
eligible for TennCare nursing facility services: 

(1) The hearing on any appeal of an initial determination that the 
individual is not financially eligible shall be conducted and a final order 
rendered within ninety (90) days from the date of the individual’s appeal; 
provided, however, that if the individual files a petition for reconsideration of 
an initial order or appeals an order, other than a final order, pertaining to an 
initial determination made by TennCare under this section prior to the 
expiration of the ninety-day period, the running of the ninety-day period 
shall be tolled pending the outcome of such petition for reconsideration or 
appeal; and 

(2) The facility may be entitled to participate in any proceeding and 
hearing that appeals an initial determination that the individual is not 
financially or medically eligible through the filing of a motion to intervene in 
that proceeding under § 4-5-310. The administrative judge or hearing officer 
shall grant a facility’s motion to intervene in the appeal of a resident or 
former resident’s eligibility, absent a showing by one (1) or more parties to 
the appeal that the facility’s participation would cause that party to incur an 
undue burden or unnecessary expense. 


Amendments. 
The 2020 amendment added the second sen- 


History. 
Acts 2014, ch. 911, § 1; 2020, ch. 750, § 1. 


Compiler’s Notes. 

Acts 2020, ch. 750, § 2 provided that the act, 
which amended this section, applies to appeals 
initiated on or after June 22, 2020. 


tence in (2). 


Effective Dates. 
Acts 2020, ch. 750, § 2. June 22, 2020. 
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PART 15 


GROUND AMBULANCE SERVICE PROVIDER 
ASSESSMENT ACT 


71-5-1503. Annual coverage assessment on covered hospitals. 


(a) An ambulance provider shall pay an assessment to the bureau: 
(1) In accordance with this part; 
(2) In the amount designated in § 71-5-1504; 
(3) Quarterly, on a day determined by the bureau; and 
(4) No more than thirty (30) business days after the day on which the 
bureau issues the ambulance provider notice of the assessment. 
(b) The bureau shall: 
(1) Determine the standards and procedures used to implement and 
enforce this part; 
(2) Collect the assessment described in subsection (a); and 
(3) Transfer assessment proceeds to the state treasurer for deposit into 
the ambulance service assessment revenue fund created in § 71-5-1508. 
(c) An ambulance provider shall not increase charges or add a surcharge to 
ground transports based on, or as a result of, the assessment described in 
subsection (a). 


History. ated in § 71-5-1508” for “fund created in § 71- 
Acts 2018, ch. 874, § 1; 2020, ch. 6438, § 5. 5-1507” in (b)(8). 
Amendments. Effective Dates. 


The 2020 amendment substituted “fund cre- Acts 2020, ch. 648, § 6. April 1, 2020. 


71-5-1504. Calculation of uniform assessment per ground transport — 
Quarterly transport data. 


(a) The bureau shall calculate a uniform assessment per ground transport 
for each ambulance provider pursuant to subsection (b). 

(b) Except as otherwise provided in subsection (c), each quarter of the state 
fiscal year, the assessment due from each ambulance provider will equal the 
rate set in subsection (e) multiplied by each provider’s total transports 
reported from the most recent available completed quarter of transport data 
recorded by the office of emergency medical services. Ambulance providers will 
be required to submit a quarterly reporting of all transports to the office of 
emergency medical services in a manner determined by the office of emergency 
medical services and the bureau. 

(c) If the quarterly transport data is not adequate or available for the 
calculation of assessments, then the bureau shall use total transports submit- 
ted to the office of emergency medical services for calendar year 2020. If 
neither the quarterly transport data nor total transports submitted to the 
office of emergency medical services are adequate or available, then the bureau 
shall use the annual cost and utilization report submitted pursuant to 
§ 71-5-1507. The adequacy and availability of the data must be determined 
solely by the bureau. 
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(d) The bureau shall apply any annual changes to the assessment rate, 
calculated as described in subsection (b), uniformly to all assessed ambulance 


providers. 


(e) The assessment shall generate the lesser of: 

(1) Nine dollars and nine cents ($9.09) per transport that is part of a 
provider’s total transports as that term is defined in § 71-5-1502; or 

(2) In the event that nine dollars and nine cents ($9.09) per transport 
causes the statewide assessment to exceed six percent (6%) of statewide net 
operating revenues, the per transport assessment will equal an amount that 
shall generate six percent (6%) of statewide net operating revenues. 


(f) [Deleted by 2020 amendment.| 
(g) [Deleted by 2020 amendment.] 


History. 

Aets 2018, ch. 874, § 1; 2019, ch. 3, §§ 1; 2; 
2019, ch. 188, § 3; 2020, ch. 643, §§ 1, 2; 2021, 
ch, 42275 2: 


Amendments. 

The 2020 amendment, in (c), in the first 
sentence, substituted “If the quarterly” for “In 
the event that quarterly”, inserted “then”, and 
substituted “2019” for “2018”, added the second 
sentence, and substituted “must” for “shall” in 
the third sentence; and deleted (f) and (g), 
which read: “(f) No more than ninety (90) days 
after the end of each calendar year, each ambu- 
lance provider shall submit revenue reports to 
the bureau for that entity’s most recent fiscal 


year that ended at least ninety (90) days before 
this due date. 

“(g) The comptroller is granted audit author- 
ity to test the accuracy of any and all net 
patient service revenue reports submitted to 
the bureau for the purposes of this assessment. 
The bureau is authorized to impose penalties 
on providers that do not submit revenue re- 
ports, including, but not limited to, fines deter- 
mined by the bureau.” 

The 2021 amendment substituted “calendar 
year 2020” for “calendar year 2019” in (c). 


Effective Dates. 
Acts 2020, ch. 6438, § 6. April 1, 2020. 
Acts 2021, ch. 122, § 3. April 13, 2021. 


71-5-1507. Annual cost and utilization report. 


(a) For the purposes of this part, all ambulance providers shall file an annual 
cost and utilization report reflecting the most recently completed calendar 


year. 


(b) The submitted cost and utilization report must include: 

(1) Specified data on any vehicle owned or operated by the ambulance 
provider that is used for the purposes of patient transport; 

(2) Total number of manual ambulance stretchers; 

(3) Total number of hydraulic ambulance stretchers; 

(4) Information regarding twelve-lead cardiac capabilities; 


(5) Revenue data by payer type; 


(6) Total transport data by payer type; and 
(7) Any additional information that is required by the bureau. 


(c) The cost and utilization report must be filed with the bureau no later 
than May 31 of each calendar year and must contain data from the previous 
calendar year. The bureau shall assess a penalty of one hundred dollars ($100) 
for each day that an ambulance provider does not submit a cost and utilization 
report in compliance with this section. However, the bureau may waive, in 
whole or in part, any penalty upon a determination that there is good cause for 
the waiver. The penalty imposed by this section supersedes any penalty 
imposed under § 12-4-304. 
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(d) The comptroller of the treasury is granted audit authority to test the 
accuracy of any and all cost and utilization reports submitted to the bureau for 
the purposes of this assessment. 


History. Effective Dates. 
Acts 2020, ch. 643, § 4. Acts 2020, ch. 648, § 6. April 1, 2020. 


Compiler’s Notes. 
Former § 71-5-1507 was redesignated as 
§ 71-5-1508 by Acts 2020, ch. 643, § 4. 


71-5-1508. Audit. 


(a) There is created a special agency account in the state general fund to be 
known as the “ambulance service assessment revenue fund,” referred to in this 
part as the “fund.” The fund shall continue without interruptions and shall be 
operated in accordance with this section. 

(b) Unless otherwise specified in this part, revenue generated from the 
following sources must be deposited in the fund: 

(1) Assessments collected by the bureau under this part; 

(2) Penalties collected by the bureau under this part; 

(3) Donations to the fund from private sources; and 

(4) Investment earnings credited to the fund. 

(c) Any fund balance remaining unexpended at the end of a fiscal year 
carries forward into the subsequent fiscal year and shall not be diverted to the 
general fund or any other public fund. 

(d) Interest accruing on investments and deposits of the fund carries 
forward into the subsequent fiscal year and shall not be diverted to the general 
fund or any other public fund. 

(e) The state treasurer shall invest the moneys in the fund in accordance 
with § 9-4-603. The bureau shall administer the funds. 

(f) Moneys in the fund must not be diverted to the general fund or any other 
public fund or any other third party, and moneys in the fund may only be used 
to: 

(1) Create supplemental or directed payments for ground ambulance 
providers; and 

(2) Reimburse the amounts designated in § 71-5-1505 for the purpose of 
administrative expenses. 

(g) In the event that this part is rendered invalid and void: 

(1) To the extent federal matching is not reduced due to the impermissi- 
bility of the assessments, the bureau shall disburse pursuant to subsection 
(f) the moneys remaining in the fund that were derived from assessments 
imposed by this part and deposited before the occurrence of the invalidating 
event; and 

(2) Following disbursement of moneys in the fund pursuant to subdivision 
(g)(1), the bureau shall refund any remaining moneys to each ambulance 
provider in proportion to the amount paid by the respective provider during 
the most recently completed quarterly payment period. 
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History. Amendments. 

Acts 2018, ch. 874, § 1; 2020, ch. 643, § 4; The 2020 amendment redesignated former 
T.C.A. § 71-5-1507. § 71-5-1507 as § 71-5-1508. 
Compiler’s Notes. Effective Dates. 


Former § 71-5-1508 was redesignated as Acts 2020, ch. 643, § 6. April 1, 2020. 
§ 71-5-1509 by Acts 2020, ch. 643, § 4. 


71-5-1509. Implementation of part — Termination of ground ambu- 
lance provider assessment. 


(a) The assessment in this part shall not be implemented until after the 
bureau receives notice from the centers for medicare and medicaid services 
that approval for the assessment is granted. 

(b) The bureau shall implement this part to the extent that it is not 
inconsistent with the TennCare II federal waiver or any successor federal 
waiver. 

(c) Within ninety (90) days after the date this part becomes law, the bureau 
shall determine whether an amendment to the TennCare II waiver or any 
successor federal waiver is required to implement this part. If the bureau 
determines that an amendment to the TennCare II federal waiver or any 
successor federal waiver is necessary, the bureau is authorized to seek any 
necessary waiver amendment and the assessment in this part must not take 
effect until the waiver amendment is approved. 

(d) The ground ambulance provider assessment established by this part 
terminates on June 30, 2022. 


History. § 71-5-1508 as § 71-5-1509; and substituted 
Acts 2018, ch. 874, § 1; 2019, ch. 188, § 2; “June 30, 2021” for “June 30, 2020” in (d). 
2020, ch. 648, 8§ 3, 4; T.C.A. § 71-5-1508; The 2021 amendment substituted “June 30, 


2021;/ ehh 22, 8; 1: 2022” for “June 30, 2021” in (d). 
Compiler’s Notes. Effective Dates. 

Former § 71-5-1509 was redesignated as Acts 2020, ch. 643, § 6. April 1, 2020. 
§ 71-5-1510 by Acts 2020, ch. 643, § 4. Acts 2021, ch. 122, § 3. April 13, 2021. 
Amendments. 


The 2020 amendment redesignated former 


71-5-1510. Promulgation of rules. 


The bureau is authorized to promulgate rules to effectuate the purposes of 
this part. The rules must be promulgated in accordance with the Uniform 
Administrative Procedures Act, compiled in title 4, chapter 5. 


History. Effective Dates. 


Acts 2018, ch. 874, § 1; 2020, ch. 643, § 4; Acts 2020, ch. 648, § 6. April 1, 2020. 
T.C.A. § 71-5-1509. 


Amendments. 
The 2020 amendment redesignated former 
§ 71-5-1509 as § 71-5-1510. 
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71-5-2002 


PART 20 


ANNUAL COVERAGE ASSESSMENT ACT OF 2021 
[EXPIRES EFFECTIVE JULY 1, 2022.] 


71-5-2001. Short title. [Expires effective July 1, 2022.] 


This part shall be known and may be cited as the “Annual Coverage 


Assessment Act of 2021.” 


History. 
Acts 2021, ch. 459, § 1. 


Compiler’s Notes. 
Former part 20, §§ 71-5-2001 — 71-5-2007 
(Acts 2020, ch. 642, § 1), concerning the Annual 


and reenacted by Acts 2021, ch. 459, § 1, effec- 
tive June 30 , 2021 at 11:59 p.m. 


Effective Dates. 
Acts 2021, ch. 459, § 4. June 30, 2021, at 
11:59 p.m. 


Coverage Assessment Act of 2020, was repealed 


71-5-2002. Part definitions. [Expires effective July 1, 2022.] 


As used in this part: 

(1) “Annual coverage assessment” means the annual assessment imposed 
on covered hospitals as set forth in this part; 

(2) “Annual coverage assessment base” means a covered hospital’s net 
patient revenue as shown in its medicare cost report for its fiscal year that 
ended during calendar year 2016, on file with CMS as of September 30, 2018, 
subject to the following qualifications: 

(A) If a covered hospital does not have a full twelve-month medicare 
cost report for 2016 on file with CMS but has a full twelve- month cost 
report for a subsequent year, then the first full twelve-month medicare 
cost report for a year following 2016 on file with CMS is the annual 
coverage assessment base; 

(B) If a covered hospital does not have a full twelve-month medicare 
cost report for 2016 on file with CMS and does not have a full twelve- 
month cost report for a subsequent year, but has a cost report for 2016 that 
covers at least nine (9) months of 2016, then the assessment base is 
calculated by annualizing the 2016 cost report data; 

(C) If a covered hospital was first licensed in 2016 or later and did not 
replace an existing hospital, and if the hospital has a medicare cost report 
on file with CMS, then the hospital’s initial cost report on file with CMS is 
the base for the hospital assessment. If the hospital does not have an 
initial cost report on file with CMS but does have a complete twelve-month 
joint annual report filed with the department of health, then the net 
patient revenue from the first twelve-month joint annual report is the 
annual coverage assessment base. If the hospital does not have a medicare 
cost report or a full twelve-month joint annual report filed with the 
department of health, then the annual coverage assessment base is the 
covered hospital’s projected net patient revenue for its first full year of 
operation as shown in its certificate of need application filed with the 
health services and development agency; 

(D) Ifa covered hospital was first licensed in 2016 or later and replaced 
an existing hospital, then the annual coverage assessment base is the 
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replacement hospital’s initial medicare cost report on file with CMS. If the 
hospital does not have a medicare cost report on file with CMS, then the 
hospital’s annual coverage assessment base is either the predecessor 
hospital’s net patient revenue as shown in its medicare cost report for its 
fiscal year that ended during calendar year 2016, or, if the predecessor 
hospital does not have a 2016 medicare cost report, then the cost report for 
the first fiscal year following 2016 on file with CMS; 

(E) Ifta covered hospital is not required to file an annual medicare cost 
report with CMS, then the hospital’s annual coverage assessment base is 
its net patient revenue for the fiscal year ending during calendar year 
2016 or the first fiscal year that the hospital was in operation after 2016 
as shown in the covered hospital’s joint annual report filed with the 
department of health; and 

(F) If a covered hospital’s fiscal year 2016 medicare cost report is not 

contained in any of the CMS healthcare cost report information system 
files and if the hospital does not meet any of the other qualifications listed 
in subdivisions (2)(A)-(E), then the hospital must submit a copy of the 
hospital’s 2016 medicare cost report to the bureau in order to allow for the 
determination of the hospital’s net patient revenue for the state fiscal year 

2021-2022 annual coverage assessment; 

(3) “Bureau” means the bureau of TennCare; 

(4) “CMS” means the federal centers for medicare and medicaid services; 

(5) “Controlling person” means a person who, by ownership, contract, or 
otherwise, has the authority to control the business operations of a covered 
hospital. As used in this subdivision (5), “control” means indirect or direct 
ownership of ten percent (10%) or more of a covered hospital; 

(6) “Covered hospital” means a hospital licensed under title 33 or title 68, 
as of July 1, 2021, but does not include an excluded hospital; 

(7) “Excluded hospital” means: 

(A) A hospital that has been designated by CMS as a critical access 
hospital as of July 1, 2021; 

(B) A mental health hospital owned by this state; 

(C) A hospital providing primarily rehabilitative or long-term acute 
care Services; 

(D) A children’s research hospital that does not charge patients for 
services beyond that reimbursed by third-party payers; and 

(KE) A hospital that is determined by the bureau as eligible to certify 
public expenditures for the purpose of securing federal medical assistance 
percentage payments; 

(8) “Medicare cost report” means CMS-2552-10 or a subsequent form 
adopted by CMS for medicare cost reporting, the cost report for electronic 
filing of hospitals, for the period applicable as set forth in this section; and 

(9) “Net patient revenue” from the medicare cost report means the 
amount calculated in accordance with generally accepted accounting prin- 
ciples for hospitals that is reported on Worksheet G-3, Column 1, Line 3, of 
the 2016 medicare cost report excluding long-term care inpatient ancillary 
and other non-hospital revenues, or, in the case of a hospital that did not file 
a 2016 medicare cost report, comparable data from the first complete cost 
report filed after 2016 by the hospital. 
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History. and reenacted by Acts 2021, ch. 459, § 1, effec- 
Acts 2021, ch. 459, § 1. tive June 30 , 2021 at 11:59 p.m. 
Compiler’s Notes. Effective Dates. 


Former part 20, §§ 71-5-2001 — 71-5-2007 Acts 2021, ch. 459, § 4. June 30, 2021, at 
(Acts 2020, ch. 642, § 1), concerning the Annual 41:59 p.m. 
Coverage Assessment Act of 2020, was repealed 


71-5-2003. Annual coverage assessment on covered hospitals. [Expires 
effective July 1, 2022.] 


(a) There is imposed on each covered hospital licensed as of July 1, 2021, an 
annual coverage assessment for fiscal year (FY) 2021-2022 as set forth in this 
part. 

(b) The annual coverage assessment imposed by this part is not effective 
and validly imposed until the bureau has provided the Tennessee Hospital 
Association with written notice that includes: 

(1) A determination from CMS that the annual coverage assessment is a 
permissible source of revenue that must not adversely affect the amount of 
federal financial participation in the TennCare program; 

(2)(A) Approval from CMS for the distribution of the full amount of 

directed payments to hospitals to offset unreimbursed TennCare costs as 

described in § 71-5-2005(d)(2) as long as no assessment installment is 
collected prior to the distribution of the installment of the directed 
payments; or 

(B) The rules promulgated by the bureau pursuant to § 71-5- 

2004(j)(2); and 

(3) Confirmation that all contracts between hospitals and managed care 
organizations comply with the hospital rate variation corridors set forth in 
§ 71-5-161. 

(c) The general assembly intends that the proceeds of the annual coverage 
assessment not be used as a justification to reduce or eliminate state funding 
to the TennCare program. The annual coverage assessment is not effective and 
validly imposed if the coverage or the amount of revenue available for 
expenditure by the TennCare program in FY 2021-2022 is less than: 

(1) The governor’s FY 2021-2022 recommended budget level; plus 

(2) Additional appropriations made by the general assembly to the 
TennCare program for FY 2021-2022, except to the extent new federal 
funding is available to replace funds that are appropriated as described in 
‘subdivision (c)(1) and that are above the amount that the state receives from 
CMS under the regular federal matching assistance percentage. 

(d)(1)(A) The general assembly intends that the proceeds of the annual 
coverage assessment not be used as justification for a TennCare managed 
care organization to implement across-the-board rate reductions to nego- 
tiated rates with covered or excluded hospitals or physicians in existence 
on July 1, 2021. For those rates in effect on July 1, 2021, the bureau shall 
include provisions in the managed care organizations’ contractor risk 
agreements that prohibit the managed care organizations from imple- 
menting across-the-board rate reductions to covered or excluded network 
hospitals or physicians by specific service, category, or type of provider. 
The requirements of the preceding sentence also apply to services or 
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settings of care that are ancillary to the primary license of a covered or 

excluded hospital or physician, but do not apply to reductions in benefits 

or reimbursement for the ancillary services if the reductions: 

(i) Are different from those items being funded in § 71-5- 2005(d); 
and 

(ii) Have been communicated in advance of implementation to the 
general assembly and the Tennessee Hospital Association. 

(B) For purposes of this subsection (d): 

(i) “Physician” includes a physician licensed under title 63, chapter 6 
or chapter 9, and a group practice of physicians that hold a contract with 
a managed care organization; 

(ii) “Services or settings of care that are ancillary” includes ambula- 
tory surgical facilities, free standing emergency departments, outpa- 
tient treatment clinics or imaging centers, dialysis centers, home health 
and related services, home infusion therapy services, outpatient reha- 
bilitation, or skilled nursing services; and 

(iii) “Services or settings of care that are ancillary to the primary 
license of a covered or excluded hospital or physician” includes services 
where the physician or covered or excluded hospital, including a wholly 
owned subsidiary or controlled affiliate of a covered or excluded hospital 
or hospital system, holds more than a fifty percent (50%) controlling 
interest in the ancillary services or settings of care, but does not include 
other ancillary services or settings of care. For across-the-board rate 
reductions to ancillary services or settings of care, the bureau shall 
include appropriate requirements for notice to providers in the managed 
care organizations’ contractor risk agreements. 

(2) This subsection (d) does not preclude good faith negotiations between 
managed care organizations and covered or excluded hospitals, hospital 
systems, and physicians on an individualized, case-by-case basis, nor is this 
subsection (d) intended by the general assembly to serve as justification for 
managed care organizations in this state, covered or excluded hospitals, 
hospital systems, or physicians to unreasonably deny any party the ability to 
enter into the individualized, case-by-case good faith negotiations. Good 
faith negotiation necessarily implies mutual cooperation between the nego- 
tiating parties and may include, but is not limited to, the right to terminate 
contractual agreements, the ability to modify negotiated rates, pricing, or 
units of service, the ability to alter payment methodologies, and the ability 
to enforce existing managed care techniques or to implement new managed 
care techniques. 

(3) This subsection (d) does not preclude the full implementation of the 
requirements set forth in § 71-5-161. 

(4) Notwithstanding this subsection (d), if CMS mandates a TennCare 
program change or a change is required by state or federal law that impacts 
rates, and that change is required to be implemented by the managed care 
organizations in accordance with their contracts, or if the annual coverage 
assessment becomes invalid, then this part does not prohibit the managed 
care organizations from implementing a rate change as may be mandated by 
the bureau or by state or federal law. 


167 PROGRAMS AND SERVICES FOR POOR PERSONS 71-5-2004 


History. and reenacted by Acts 2021, ch. 459, § 1, effec- 
Acts 2021, ch. 459, § 1. tive June 30 , 2021 at 11:59 p.m. 
Compiler’s Notes. Effective Dates. 


Former part 20, §§ 71-5-2001 — 71-5-2007 Acts 2021, ch. 459, § 4. June 30, 2021, at 
(Acts 2020, ch. 642, § 1), concerning the Annual = 11:59 p.m. 


Coverage Assessment Act of 2020, was repealed 


71-5-2004. Amount of annual coverage assessment — Payment — 
Penalty — Suspension of payments — Civil action. 
[Expires effective July 1, 2022.] 


(a) The annual coverage assessment established for this part is four and 
eighty-seven hundredths percent (4.87%) of a covered hospital’s annual cover- 
age assessment base. 

(b) The annual coverage assessment must be paid i in installments pursuant 
to this subsection (b) if the requirements of § 71-5-2003(b) have been satisfied. 
The bureau shall establish a schedule of four (4) equal installment payments 
spread as evenly as possible throughout FY 2021-2022 with each installment 
payment due fifteen (15) days after the FY 2021-2022 directed payments 
approved by CMS to offset unreimbursed TennCare costs have been made to 
hospitals. 

(c) To facilitate collection of the annual coverage assessment, the bureau 
shall send each covered hospital, at least thirty (30) days in advance of each 
installment payment due date, a notice of payment along with a return form 
developed by the bureau. Failure of a covered hospital to receive a notice and 
return form, however, does not relieve a covered hospital from the obligation of 
timely payment. The bureau shall also post the return form on its website. 

(d) Failure of a covered hospital to pay an installment of the annual 
coverage assessment, when due, results in an imposition of a penalty of five 
hundred dollars ($500) per day until the installment is paid in full. The bureau 
at its discretion may waive the penalty if the hospital establishes that it 
attempted to mail or electronically transfer payment to the state on or before 
the date the payment was due. 

(e) If a covered hospital ceases to operate or changes status to be an 
excluded hospital after July 1, 2021, and before July 1, 2022, the hospital’s 
total annual coverage assessment is equal to its annual coverage assessment 
base multiplied by a fraction, the denominator of which is the number of 
calendar days from July 1, 2021, until July 1, 2022, and the numerator of 
which is the number of days from July 1, 2021, until the date the board for 
licensing healthcare facilities has recorded as the date that the hospital 
changed status or ceased operation. 

(f) If a covered hospital ceases operation prior to payment of its full annual 
coverage assessment, then the person controlling the hospital as of the date the 
hospital ceased operation is jointly and severally responsible for any remaining 
annual coverage assessment installments and unpaid penalties associated 
with previous late payments. 

(g) Ifa covered hospital is sold after July 1, 2021 and before July 1, 2022, the 
seller is responsible for any annual coverage assessment payments due for the 
period up to and including the date the sale is final. If the hospital continues 
to operate in this state and continues to meet the definition of a covered 
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hospital, then the new owner is responsible for paying all coverage assessment 
amounts due for the period beginning on the day after the date of the sale until 
July 1, 2022. 

(h) If a covered hospital fails to pay an installment of the annual coverage 
assessment within thirty (380) days of its due date, then the bureau must 
suspend the payments to the hospital as required by § 71-5-2005(d)(2) or (d)(3) 
until the installment is paid and report the failure to the department that 
licenses the ‘covered hospital. Notwithstanding any other law, failure of a 
covered hospital to pay an installment of the annual coverage assessment or 
any refund required by this part is considered a license deficiency and grounds 
for disciplinary action as set forth in the statutes and rules under which the 
covered hospital is licensed. | 

(i) In addition to the action required by subsection (h), the bureau is 
authorized to file a civil action against a covered hospital and its controlling 
person or persons to collect delinquent annual coverage assessment install- 
ments, late penalties, and refund obligations established by this part. Exclu- 
sive jurisdiction and venue for a civil action authorized by this subsection (i) is 
in the chancery court for Davidson County. 

(j)(1) If any federal agency with jurisdiction over this annual coverage 

assessment determines that the annual coverage assessment is not a valid 

source of revenue or if there is a reduction of the coverage and funding of the 

TennCare program contrary to § 71-5-2003(c), or if the requirements of 

§§ 71-5-161 and 71-5-2003(b) are not fully satisfied, or if one (1) or more 

managed care organizations impose rate reductions contrary to § 71-5- 

2003(d), then: 

(A) No subsequent installments of the annual coverage assessment are 
due and payable; and 

(B) No further payments must be paid to hospitals pursuant to § 71- 
5-2005(d)(2) or (d)(3) after the date of the event. 
(2)(A) Notwithstanding this part, if CMS discontinues approval of or 
otherwise fails to approve the full amount of directed payments to 
hospitals to offset losses incurred from providing services to TennCare 
enrollees as authorized under § 71-5-2005(d), then the bureau must 
suspend any payments from or to covered hospitals otherwise required by 
this part and must promulgate rules that: 

(i) Establish the methodology for determining the amounts, catego- 
ries, and times of payments to hospitals, if any, instead of the payments 
that otherwise would have been paid under § 71-5-2005(d)(3) if ap- 
proved by CMS; 

(ii) Prioritize payments to hospitals as set forth in § 71-5-2005(d)(3); 

(iii) Identify the benefits and services for which funds will be avail- 
able in order to mitigate reductions or eliminations that otherwise 
would be imposed in the absence of the coverage assessment; 

(iv) Determine the amount and timing of payments for benefits and 
services identified under subdivisions (j)(2)(A)Gii) and (iii) as 
appropriate; 

(v) Reinstitute payments from or to covered hospitals as appropriate; 
and 
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(vi) Otherwise achieve the goals of this subdivision (j)(2). 
(B) The rules adopted under this subdivision (j)(2) must, to the extent 
possible, achieve the goals of: 
(i) Maximizing the amount of federal matching funds available for 
the TennCare program; and 
(ii) Minimizing the variation between payments hospitals will receive 
under the rules as compared to payments hospitals would have received 
if CMS had approved the total payments described in § 71-5-2005(d). 
(C) Notwithstanding any other law, the bureau is authorized to exercise 
emergency rulemaking authority to the extent necessary to meet the 

objectives of this subdivision (j)(2). 

(3) Upon occurrence of any of the events set forth in subdivision (j)(1) or 
(j)(2), the bureau shall then have authority to make necessary changes to the 
TennCare budget to account for the loss of annual coverage assessment 
revenue. 

(k) A covered hospital or an association representing covered hospitals, the 
membership of which includes thirty (30) or more covered hospitals, has the 
right to file a petition for declaratory order pursuant to § 4-5-223 to determine 
if there has been a failure to meet any of the requirements of this part. A 
covered hospital may not increase charges or add a surcharge based on, or as 
a result of, the annual coverage assessment. 


History. and reenacted by Acts 2021, ch. 459, § 1, effec- 
Acts 2021, ch. 459, § 1. tive June 30 , 2021 at 11:59 p.m. 
Compiler’s Notes. Effective Dates. 


Former part 20, §§ 71-5-2001 — 71-5-2007 —s Acts 2021, ch. 459, § 4. June 30, 2021, at 
(Acts 2020, ch. 642, § 1), concerning the Annual = 41:59 p.m. 
Coverage Assessment Act of 2020, was repealed 


71-5-2005. Deposits in Maintenance of Coverage Trust Fund — Expen- 
ditures — Quarterly Reports. [Expires effective July 1, 
2022.] 


(a) The funds generated as a result of this part must be deposited in the 
maintenance of coverage trust fund created by § 71-5-160, the existence of 
which is continued as provided in subsection (b). The fund must not be used to 
replace any monies otherwise appropriated to the TennCare program by the 
general assembly or to replace any monies appropriated outside of the 
TennCare program. 

(b) The maintenance of coverage trust fund must continue without inter- 
ruption and must be operated in accordance with § 71-5-160 and this section. 

(c) The maintenance of coverage trust fund consists of: 

(1) The balance of the trust fund remaining as of June 30, 2021; 

(2) All annual coverage assessments received by the bureau; 

(3) Investment earnings credited to the assets of the maintenance of 
coverage trust fund; and 

(4) Penalties paid by covered hospitals for late payment of assessment 
installments imposed by this part or a prior statute authorizing an annual 
coverage assessment. 
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(d) Monies credited or deposited to the maintenance of coverage trust fund, 
together with all federal matching funds, must be available to and used by the 
bureau only for expenditures in the TennCare program and include the 
following purposes: 

(1) Expenditure for benefits and services under the TennCare program, 
including those that would have been subject to reduction or elimination 
from TennCare funding for FY 2021-2022, except for the availability of 
one-time funding for that year only, as follows: 

(A) Replacement of across-the-board reductions in covered and ex- 
cluded hospital and professional reimbursement rates described in the 
governor’s recommended budgets since FY 2011 except for any reductions 
that were included on a list for a given year but then funded in a 
subsequent year with recurring state dollars; 

(B) Funding virtual DSH payments, funding payments to hospitals for 
<uncompensated care to charity patients, and funding payments to hospi- 
tals for quality incentive arrangements, with all of those payments being 
made in accordance with, and as those categories of payments are defined 
in, the TennCare 1115 demonstration waiver from the centers for medicare 
and medicaid services to the maximum amount permitted for each 
category under that waiver; 

(C) Maintenance of payments for graduate medical education of at least 
fifty million dollars ($50,000,000), or a successor program as approved by 
CMS; 

(D) Maintenance of reimbursement for medicare part A crossover 
claims at the lesser of one hundred percent (100%) of medicare allowable 
or the billed amount; 

(EK) Avoidance of any coverage limitations relative to the number of 
hospital inpatient days per year or the annual cost of hospital services for 
a TennCare enrollee; 

(F) Avoidance of any coverage limitations relative to the number of 
nonemergency outpatient visits per year for a TennCare enrollee; 

(G) Avoidance of any coverage limitations relative to the number of 
physician office visits per year for a TennCare enrollee; 

(H) Avoidance of coverage limitations relative to the number of labora- 
tory and diagnostic imaging encounters per year for a TennCare enrollee; 

(I) Maintenance of coverage for occupational therapy, physical therapy, 
and speech therapy services; 

(J) In the total amount of five hundred sixty-five thousand eight 
hundred forty dollars ($565,840) to maintain reimbursement at the same 
emergency care rate as in FY 2020-2021 for nonemergent care to children 
twelve (12) to twenty-four (24) months of age; 

(K) In the total amount of two million twenty-two thousand three 
hundred dollars ($2,022,300) to the bureau to offset the elimination of the 
provision in the TennCare managed care contractor risk agreements for 
hospitals as follows: 

CRA 2.12.9.60-Specify in applicable provider agreements that all pro- 
viders who participate in the federal 340B program give TennCare MCOs 
the benefit of 340B pricing; 
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(L) In the total amount of two hundred seventy-five thousand dollars 
($275,000) to offset a portion of the hospital cost of providing admissions, 
discharge, and transfer (ADT) messages to the TennCare bureau to 
support the TennCare Patient Centered Medical Home initiative; 

(M) In the total amount of seven hundred fifty thousand dollars 
($750,000) to provide funding for stipends for physicians and other 
healthcare providers who commit to work in designated medically under- 
served areas in this state; and 

(N) In the amount of three million dollars ($3,000,000) to offset the 
unreimbursed cost of charity care for critical access hospitals to be funded 
from funds remaining in the trust fund as of June 30, 2021. 

(2) Directed payments to hospitals to reduce unreimbursed costs incurred 
by covered hospitals in providing services to TennCare patients, as approved 
by CMS and as directed in subdivision (d)(3)(B). 

(3)(A) If CMS does not approve directed payments to hospitals to offset 

unreimbursed costs incurred in serving TennCare patients, but instead 

approves hospital supplemental pools in the TennCare waiver for that 
purpose, then payments required by this subdivision (d)(3) must be made 
from the allocated pools to covered hospitals to offset losses incurred in 
providing services to TennCare enrollees as set forth in this subdivision 

(d)(3) as first priority before any other supplemental payments authorized 

in the TennCare waiver are distributed; 

(B) Directed payments to hospitals must be based on the amounts paid 
to covered hospitals during each quarter of FY 2021-2022. Each covered 
hospital is entitled to payments for FY 2021-2022 of a portion of its 
unreimbursed TennCare costs of providing services to TennCare enrollees. 
As used in this subdivision (d)(3)(B), “unreimbursed TennCare costs” 
means the excess of TennCare costs over TennCare net revenue. TennCare 
charges and net revenue are calculated using data from Schedule E, items 
(A)(1)(e) and (A)(1)(f) from the hospital’s 2019 joint annual report (JAR) 
filed with the department of health. As used in this subdivision (d)(3)(B), 
“TennCare costs” means the quotient of a facility’s cost-to-charge ratio, 
calculated as B(3) (total expenses) divided by A(3)(e) (total gross patient 
charges) from Schedule E of the 2019 JAR, times TennCare charges. The 
amount of the payment to covered hospitals must be no less than forty and 
two-tenths percent (40.20%) of unreimbursed TennCare costs for all 
hospitals licensed by the state that reported TennCare charges and 
revenue and total expenses on the 2019 joint annual report (JAR), 
excluding state-owned hospitals; 

(C) The payments required by this subdivision (d)(3) must be made in 
four (4) equal installments. The bureau shall provide to the Tennessee 
Hospital Association a schedule showing the payments to each hospital at 
least seven (7) days in advance of the payments; and 

(D) The payments required by this subdivision (d)(3) may be made by 
the bureau directly or by the TennCare managed care organizations with 
the direction to make payments to hospitals as required by this subsection 
(d). The payments to a hospital pursuant to this subdivision (d)(3) are not 
part of the reimbursement to which a hospital is entitled under its 
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contract with a TennCare managed care organization; 

(4) In addition to the items and expenditures set forth in subdivisions 
(d)(1)-(3), other programs and initiatives developed by the bureau, in 
consultation with the Tennessee Hospital Association, to offset the unreim- 
bursed costs of providing services to TennCare enrollees and the financial 
consequences of the public health emergency caused by the COVID-19 


pandemic; 


(5) Refunds, in proportion to the amount paid in, to covered hospitals 


based on: 


(A) The payment of annual coverage assessments or penalties to the 
bureau through error, mistake, or a determination that the annual 
coverage assessment was invalidly imposed; or 

(B) Circumstances where the bureau, in consultation with the Tennes- 
see Hospital Association, has determined a lower coverage assessment 
would have been required to ‘carry out the purposes of subdivisions 


(d)(1)-(4); and 


(6) Payments authorized under rules promulgated by the bureau pursu- 


ant to § 71-5-2004(j)(2). 


(e) The bureau shall modify the contracts with TennCare managed care 
organizations and otherwise take action necessary to assure the use and 
application of the assets of the maintenance of coverage trust fund, as 
described in subsection (d). 

(f) The bureau shall submit requests to CMS to modify the medicaid state 
plan, the contractor risk agreements, and an applicable Section 1115 demon- 
stration project, as necessary, to implement the requirements of this part. 

(g) At quarterly intervals beginning September 1, 2021, the bureau shall 
submit a report to the finance, ways and means committees of the senate and 
the house of representatives, to the health and welfare committee of the 
senate, and to the health committee of the house of representatives, which 


report must include: 


(1) The status, if applicable, of the determination and approval by CMS 
set forth in § 71-5-2003(b) of the annual coverage assessment; 

(2) The balance of funds in the maintenance of coverage trust fund; and 

(3) The extent to which the maintenance of coverage trust fund has been 


used to carry out this part. 


(h) Notwithstanding another provision of law, no part of the maintenance of 
coverage trust fund must be diverted to the general fund or used for a purpose 


other than as set forth in this part. 


History. 
Acts 2021, ch. 459, § § 1, 2. 


Compiler’s Notes. 

Former part 20, §§ 71-5-2001 — 171-5-2007 
(Acts 2020, ch. 642, § 1), concerning the Annual 
Coverage Assessment Act of 2020, was repealed 
and reenacted by Acts 2021, ch. 459, § 1, effec- 
tive June 30 , 2021 at 11:59 p.m. 

Acts 2021, ch. 459, § 2 provided for the 
amendment of this section by adding (d)(6), 
effective from May 18, 2021 to June 30, 2021 at 


11:59 p.m., which read as follows: “(d)(6) Other 
programs and initiatives developed by the bu- 
reau in consultation with the Tennessee Hospi- 
tal Association to offset the unreimbursed costs 
of providing services to TennCare enrollees and 
the financial consequences of the public health 
emergency caused by the COVI D-19 pan- 
demic.” 


Effective Dates. 
Acts 2021, ch. 459, § 4. June 30, 2021, at 
11:59 p.m. 
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71-5-2006. Expiration of part — Survival of certain rights and 


obligations. [Expires effective July 1, 2022.] 


This part expires on July 1, 2022. However, the following rights and 
obligations survive the expiration: 

(1) The authority of the bureau to impose late payment penalties and to 
collect unpaid annual coverage assessments and required refunds; 

(2) The rights of a covered hospital or an association of covered hospitals 
to file a petition for declaratory order to determine compliance with this part; 

(3) The existence of the maintenance of coverage trust fund and the 
obligation of the bureau to use and apply the assets of the maintenance of 
coverage trust fund; and 

(4) The obligation of the bureau to implement and maintain the require- 
ments of § 71-5-161. 


History. 
Acts 2021, ch. 459, § 1. 


and reenacted by Acts 2021, ch. 459, § 1, effec- 
tive June 30 , 2021 at 11:59 p.m. 


Compiler’s Notes. 

Former part 20, §§ 71-5-2001 — 71-5-2007 
(Acts 2020, ch. 642, § 1), concerning the Annual 
Coverage Assessment Act of 2020, was repealed 


Effective Dates. 
Acts 2021, ch. 459, § 4. June 30, 2021, at 
11:59 p.m. 


71-5-2007. Audit of expenditure of funds from maintenance of cover- 
age trust fund. [Expires effective July 1, 2022.] 


The comptroller of the treasury may audit the expenditure of funds pursuant 
to this part from the maintenance of coverage trust fund. At the discretion of 
the comptroller of the treasury, the audit may be prepared by a certified public 
accountant, a public accountant, or the department of audit. Notwithstanding 
§ 71-5-2005, the bureau of TennCare and the maintenance of coverage trust 
fund must bear the full costs of the audit. 


History. and reenacted by Acts 2021, ch. 459, § 1, effec- 


Acts 2021, ch. 459, § 1. 


Compiler’s Notes. 

Former part 20, §§ 71-5-2001 — 71-5-2007 
(Acts 2020, ch. 642, § 1), concerning the Annual 
Coverage Assessment Act of 2020, was repealed 


tive June 30 , 2021 at 11:59 p.m. 


Effective Dates. 
Acts 2021, ch. 459, § 4. June 30, 2021, at 
11:59 p.m. 


PART 24 


TENNESSEE TENNCARE PHARMACY ADVISORY 
COMMITTEE 


71-5-2401. Establishment — Members — Recommendations concern- 
ing drugs on auto-exemptions list. 


Compiler’s Notes. 
The state TennCare pharmacy advisory com- 


mittee, created by this section, terminates June 
30, 2027. See §§ 4-29-112, 4-29-248. 
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PART 25 
TENNCARE FRAUD AND ABUSE 


71-5-2505. Authority. 


The office of inspector general shall have the authority to: 

(1) Investigate civil and criminal fraud and abuse of the TennCare 
program, or any other violations of state criminal law related to the 
operation of TennCare; 

(2) Cooperate with the MFCU, and where a preliminary investigation of 
fraud and abuse by a provider establishes a sufficient basis to warrant a full 
investigation, refer such matters to the MFCU; 

(3) Refer matters to the appropriate enforcement authority for criminal 
prosecution; 

(4) Refer matters to the appropriate enforcement authorities for civil 
proceedings, and assist in the recovery of funds which have been inappro- 
priately paid by the TennCare program, including, but not limited to, 
referral to the attorney general and reporter for civil recovery; 

(5) Cooperate with the appropriate federal departments in any reasonable 
manner as may be necessary to qualify for federal aid in connection with 
TennCare; 

(6) Cooperate with the federal government and other state governments 
to investigate TennCare and medicaid fraud and abuse; 

(7) Cooperate with other state agencies to investigate TennCare and 
medicaid fraud and abuse; 

(8) Within sixty (60) days after the close of each fiscal year, prepare and 
print a summary report, which shall be submitted to the governor, members 
of the general assembly, the TennCare advisory commission, and the 
commissioner. This report shall include a summary of all activities of the 
office of inspector general during that fiscal year; 

(9) Furnish information to acquaint the public with the fraud and abuse 
laws pertaining to TennCare; 

(10) Contract with necessary entities to carry out the required duties of 
this part. All such contracts shall be procured in accordance with the 
requirements of title 12, chapter 4, part 1; and 

(11) Exercise any additional powers necessary to carry out the purposes 
and provisions of this part. 


History. 

Acts 2004, ch. 673, § 20; 2005, ch. 474, § 8; 
2006, ch. 867, § 8; 2010, ch. 872, § 7; 2011, ch. 
410, § 6(g); 2019, ch. 345, § 142; 2021, ch. 64, 
$127, 


Amendments. 
The 2021 amendment deleted “the committee 


of the house of representatives having over- 
sight over TennCare,” following “members of 
the general assembly” in (8). 


Effective Dates. 
Acts 2021, ch. 64, § 132. March 29, 2021. 
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71-5-2508. Medicaid fraud control unit. 


There is established a medicaid fraud control unit, which is separate and 
distinct from the state medicaid agency, within the criminal investigation 
division of the Tennessee bureau of investigation or within another appropri- 
ate agency at the discretion of the governor. As regulated by federal law, the 
unit is authorized to investigate and refer for prosecution violations of all 
applicable laws pertaining to provider or vendor fraud and abuse in the 
administration of the medicaid program, the provision of goods or services or 
the activities of providers of goods or services under the state medicaid plan; 
medicare fraud; and abuse or neglect in healthcare facilities receiving pay- 
ments under the state medicaid plan, such as board and care facilities as 
allowed by federal law. A summary of the unit’s work shall be included in a 
report which shall be submitted annually to the governor, judiciary committee 
of the senate, and criminal justice committee of the house of representatives. 


History. justice committee of the house of representa- 
Acts 2004, ch. 673, § 20; 2005, ch. 474,8§ 19, tives” for “committee of the house of represen- 
20; 2013, ch. 236, § 42; 2019, ch. 345, § 143;  tatives having oversight over TennCare”. 
2021, ch. 64, § 128. 
Effective Dates. 


Amendments. Acts 2021, ch. 64, § 132. March 29, 2021. 
The 2021 amendment substituted “criminal 


71-5-2512. Cash reward program for reporting criminal fraud by 
recipients of the TennCare program. 


(a) The office of inspector general shall establish an incentive program to 
provide a cash reward to citizens who notify the office of inspector general of 
criminal fraud by recipients of the TennCare program. The cash reward shall 
be paid if the information provided by the citizen results in a criminal 
conviction. Such cash awards shall be set at a meaningful amount through a 
schedule to be established by the office of inspector general. 

(b) The office of inspector general shall furnish information to acquaint the 
public with the existence of the program and the means by which citizens may 
participate. 

(c) The commissioner of finance and administration shall use the commis- 
sioner’s rule-making authority under this chapter to promulgate rules estab- 
lishing the program mandated by subsection (a). 

(d) The office of inspector general shall file with the commerce and labor 
committee of the senate and the insurance committee of the house of repre- 
sentatives, by February 15 of each year, an annual report of all moneys paid to 
citizens pursuant to the program established by this section. 


History. tatives,” for “, and the committee of the house of 
Acts 2005, ch. 474, § 26; 2013, ch. 236,§ 19; representatives having oversight over Tenn- 

2019, ch. 345, § 144; 2021, ch. 64, § 129. Care,” in (d). 

Amendments. Effective Dates. 


The 2021 amendment substituted “and the Acts 2021, ch. 64, § 132. March 29, 2021. 
insurance committee of the house of represen- 
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71-5-2517. Authority to require periodic provision of specific data — 
Compliance — Format of data — Charge for supplying 
data — Sufficient dedicated storage space and access to 
software — Construction. 


(a) The office of inspector general is authorized to require periodic provision 
of specific categories, types, or collations of data without the necessity of 
issuing a new request at the commencement of each period. 

(b) Compliance with a request by the office of inspector general is not 
dependent on approval by the bureau of TennCare, and it shall not be a defense 
to an action for enforcement or sanctions under this part that the bureau of 
TennCare does not require copies of or access to the requested data. 

(c) Data kept in the regular course of business in electronic format shall on 
request be provided to the office of inspector general in the same electronic 
format. The data shall be provided in a manner that permits meaningful 
analysis with the aid of commonly available computer software and hardware. 
To this end, access to data shall be accompanied by access to any existing 
record layout, field definitions, or other guides or directions associated with the 
data. 

(d) Notwithstanding any law to the contrary, access to data required 
pursuant to §§ 71-5-2513 — 71-5-2521 shall be provided to the office of 
inspector general without charge. 

(e) The division of strategic technology solutions shall assist the office of 
inspector general by providing sufficient dedicated storage space and access to 
software on the state’s computer network to permit the office of inspector 
general to accomplish the data mining contemplated by §§ 71-5-2513 — 
71-5-2521. 

(f) Nothing in this part shall be construed to prevent the bureau of 
TennCare or any other subdivision of the single state agency from conducting 
data mining, identifying suspected fraud cases, and referring suspected 
provider fraud to the medicaid fraud control unit pursuant to 42 CFR, Part 
455. Nothing in this part shall be construed to affect the obligation of the single 
state medicaid agency or any of its subdivisions to refer to the medicaid fraud 
control unit, pursuant to 42 CFR 455, all cases in which the agency has reason 
to believe, after a preliminary investigation, that an incident of provider fraud 
or abuse has occurred in the TennCare program. 


History. “division of strategic technology solutions” for 
Acts 2006, ch. 1010, § 1; 2020, ch. 690, § 21. “office of information resources”. 
Amendments. Effective Dates. 
The 2020 amendment, in (e), substituted Acts 2020, ch. 690, § 22. June 11, 2020. 
CHAPTER 6 


PROGRAMS AND SERVICES FOR ABUSED PERSONS 


Part 1. Adult Protection 


Section 
71-6-118. Confidentiality of information, reports and proceedings — Penalties. [Effective until 
October 1, 2021. See the version effective on October 1, 2021.] 


Evi PROGRAMS AND SERVICES FOR ABUSED PERSONS 71-6-118 


Section 

71-6-118. Confidentiality of information, reports and proceedings — Penalties. [Effective on 
October 1, 2021. See the version effective until October 1, 2021.] 

71-6-125. Vulnerable adult protective investigative team. 

71-6-126. Elder abuse task force. [Effective until January 15, 2022.] 


PART 1 
ADULT PROTECTION 


71-6-118. Confidentiality of information, reports and proceedings — 
Penalties. [Effective until October 1, 2021. See the version 
effective on October 1, 2021.] 


(a)(1) The identity of a person who reports abuse, neglect, or exploitation, as 

those terms are defined in § 71-6-102, as required under this part, is 

confidential and may not be revealed except as otherwise provided in this 
section or upon an order by a court with jurisdiction under this part for good 
cause shown. 

(2) The identity of a person who makes a report pursuant to § 39-15- 
509(a), is confidential and may not be revealed except as otherwise provided 
in this section or upon an order by a court with jurisdiction under this part 
for good cause shown. 

(b) Except as otherwise provided in this part, it is unlawful for any person, 
except for purposes directly connected with the administration of this part or 
title 39, to disclose, receive, make use of, authorize, or knowingly permit, 
participate in, or acquiesce in the use of any list or the name of, or any 
information concerning, persons receiving services pursuant to this part, or 
any information concerning a report or investigation of a report made confi- 
dential pursuant to subsection (a), directly or indirectly derived from the 
records, papers, files, or communications of the department of human services 
or divisions thereof acquired in the course of the performance of official duties. 

(c)(1) When necessary to protect elderly or vulnerable adults in a healthcare 
facility licensed by any state agency, the information, reports, and investi- 
gations described in subsection (b) may be disclosed to any agency providing 
licensing or regulation for that facility; however, the information, reports, 
and investigations shall retain the protection of subsection (b) when dis- 
closed to such agency and may not be disclosed to, or used by, any other 
person. 

(2) Notwithstanding subsections (a) and (b), adult protective services: 

(A) May report to law enforcement or public health authorities any 
information from its investigations or records regarding illness, disease, 
injuries, or any offense for which reports are made confidential under 
subsection (a) obtained in the course of an investigation; 

(B) Shall provide to the district attorney general a complete and 
unredacted copy of adult protective services’ entire investigative file upon 
the commencement of a criminal prosecution for alleged conduct involving 
an elderly or vulnerable adult victim obtained in the course of an 
investigation; however, the identity of the person who reported the alleged 
conduct shall only be provided pursuant to subdivision (c)(2)(C) and 
subsection (d); and 
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(C) Shall provide to the district attorney general the identity of the 
person reporting alleged conduct involving an elderly or vulnerable adult 
victim upon the return of a criminal indictment or presentment arising 
from the report and pursuant to written request by the district attorney 
and entry of a protective order preventing further release of the identity of 
the person reporting for any purpose other than criminal prosecution. 
(3) As used in this subsection (c), “elderly or vulnerable adult” includes an 

adult, as defined in § 71-6-102, an elderly adult, as defined in § 39-15-501, 

and a vulnerable adult, as defined in § 39-15-501. 

(d) Nothing in this section shall preclude the district attorney general from 
complying with the continuing duty to disclose evidence under the rules of 
discovery in a criminal prosecution. 

(e) Aknowing violation of subsection (a) or (b) or subdivision (c)(1) is a Class 
B misdemeanor. 


History. Acts 1989, ch. 591, § 112; 2008, ch. 1005, $§ 4, 
Acts 1986, ch. 630, § 17; T.C.A., § 14-25-118; 5; 2018, ch. 1050, § 15. 


71-6-118. Confidentiality of information, reports and proceedings — 
Penalties. [Effective on October 1, 2021. See the version 
effective until October 1, 2021.] 


(a)(L) The identity of a person who reports abuse, neglect, or exploitation, as 
those terms are defined in $ 71-6-102, as required under this part, is 
confidential and may not be revealed except as otherwise provided in this 
section or upon an order by a court with jurisdiction under this part for good 
cause shown. 

(2) The identity of a person who makes a report pursuant to $ 39-15- 
509(a), is confidential and may not be revealed except as otherwise provided 
in this section or upon an order by a court with jurisdiction under this part 
for good cause shown. 

(b) Except as otherwise provided in this part, it is unlawful for any person, 
except for purposes directly connected with the administration of this part or 
title 39, to disclose, receive, make use of, authorize, or knowingly permit, 
participate in, or acquiesce in the use of any list or the name of, or any 
information concerning, persons receiving services pursuant to this part, or any 
information concerning a report or investigation of a report made confidential 
pursuant to subsection (a), directly or indirectly derived from the records, 
papers, files, or communications of the department of human services or 
divisions thereof acquired in the course of the performance of official duties. 

(c)(L) When necessary to protect elderly or vulnerable adults in a healthcare 
facility licensed by any state agency, the information, reports, and investiga- 
tions described in subsection (b) may be disclosed to any agency providing 
licensing or regulation for that facility; however, the information, reports, and 
investigations shall retain the protection of subsection (b) when disclosed to 
such agency and may not be disclosed to, or used by, any other person. 

(2) Notwithstanding subsections (a) and (b), adult protective services: 

(A) May report to law enforcement or public health authorities any 
information from its investigations or records regarding illness, disease, 


vA 
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injuries, or any offense for which reports are made confidential under 

subsection (a) obtained in the course of an investigation; 

(B) Shall provide to the district attorney general a complete and unre- 
dacted copy of adult protective services’ entire investigative file upon the 
commencement of a criminal prosecution for alleged conduct involving an 
elderly or vulnerable adult victim obtained in the course of an investiga- 
tion; however, the identity of the person who reported the alleged conduct 
shall only be provided pursuant to subdivision (c)(2)(C) and subsection (d); 

(C) Shall provide to the district attorney general the identity of the 
person reporting alleged conduct involving an elderly or vulnerable adult 
victim upon the return of a criminal indictment or presentment arising 
from the report and pursuant to written request by the district attorney and 
entry of a protective order preventing further release of the identity of the 
person reporting for any purpose other than criminal prosecution; and 

(D) In addition to the disclosures adult protective services is required to 
make under §$ 39-15-509, shall provide to the district attorney general, 
upon request, the names of individuals obtained in the course of an adult 
protective services investigation that have information relevant to a crimi- 
nal investigation of alleged conduct involving an elderly or vulnerable 
adult victim. However, if the name of the person that reported the alleged 
conduct is included, then the individual must not be identified as the 
reporter of the alleged conduct. 

(3) As used in this subsection (c), “elderly or vulnerable adult” includes an 
adult, as defined in § 71-6-102, an elderly adult, as defined in § 39-15-501, 
and a vulnerable adult, as defined in § 39-15-501. 

(d) Nothing in this section shall preclude the district attorney general from 
complying with the continuing duty to disclose evidence under the rules of 
discovery in a criminal prosecution. 

(e) A knowing violation of subsection (a) or (b) or subdivision (c)(1) is a Class 
B misdemeanor. 


History. Effective Dates. 

Acts 1986, ch. 630, § 17; T.C.A., § 14-25-118; Acts 2021, ch. 500, § 19. October 1, 2021; 
Acts 1989, ch. 591, § 112; 2008, ch. 1005, §§ 4, provided that for the purpose of promulgating 
5; 2018, ch. 1050, § 15; 2021, ch. 500, § 18. rules, policies, and procedures, the act took 


Amendments effect on May 25, 2021. 
The 2021 amendment added (c)(2)(D). 


71-6-125. Vulnerable adult protective investigative team. 


(a) By January 1, 2017, the district attorney general of each judicial district 
shall establish, or cause to be established, a vulnerable adult protective 
investigative team (VAPIT) for the purpose of: 

(1) Coordinating the investigation of suspected instances of abuse, ne- 
glect, or exploitation of an adult; and 
(2) Receiving and reviewing information generated by the multi-disciplin- 

ary adult protective services evaluation teams as established in § 71-1-110. 

(b) As determined by the district attorney general, or the district attorney’s 
designee, the VAPIT shall consist of representatives from within the judicial 
district, wherever appropriate, of: 
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(1) The district attorney general, or the district attorney's designee; 

(2) Local law enforcement agencies; 

(3) The department’s adult protective services section; and 

(4) Any other entity that the district attorney general, or the district 
attorney’s designee, determines is necessary for the successful operation of 
the VAPIT. 

(c) Each VAPIT shall: 

(1) Meet regularly, as determined by the district attorney general, or the 
district attorney’s designee; provided, that meetings shall be held at least 
quarterly; and 

(2) Conduct coordinated responses and investigations of instances of 
suspected abuse, neglect, or exploitation of adults. 

(d) By January 31 of the following year, each district attorney general shall 
cause to be filed an annual report that summarizes the work of the VAPIT for 
the previous calendar year with the:chairs of the judiciary committee of the 
senate and the criminal justice committee of the house of representatives. 

(e)(1) Except as otherwise permitted by law, records, reports, and informa- 

tion concerning reports of abuse, neglect, or exploitation of an adult shall be 

kept confidential among the VAPIT’s members. 

(2) Disclosure of the items in subdivision (e)(1) may be made to persons 
and entities directly involved in the administration of this section, including: 

(A) Attorneys, next friends, or other representatives of the adult client 
who are legally authorized to act in the adult client’s interest; 

(B) Representatives of law enforcement; 

(C) Grand juries or courts in the exercise of official business; 

(D) Members of the VAPIT; and 

(E) Persons engaged in bona fide research or audit purposes; provided, 
that only information in the aggregate without identifying information 
may be provided for research or audit purposes and confidentiality of the 
data is maintained. 

(3) Unless necessary for the provision of medical, legal, housing, social 
welfare, or other services, the name of the potential or actual victim or client 
may only be shared outside of the VAPIT with representatives of law 
enforcement and organizations devoted to victims’ services or advocacy. 

(4) If adequate resources are available, the VAPIT may maintain a 
database of information about past and ongoing cases; provided, that 
identifying information about individual victims and clients shall not be 
accessed by any person outside of the VAPIT. 

(5) Identifying information for the person who reports a case of suspected 
abuse, neglect, or exploitation of an adult shall be kept strictly confidential. 
The identifying information shall not be disclosed to any person or organi- 
zation within or without the VAPIT, unless the reporting person expressly 
consents to disclosure. 

(f) Any person participating in good faith in any action or omission autho- 
rized or required under this section shall be immune from civil or criminal 
liability that may result by reason of such action or omission. 

(g) Any obligation or duty imposed upon a district attorney general by this 
section shall be contingent upon the availability of adequate resources. 
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History. justice committee of the house of representa- 
Acts 2016, ch. 1006, § 1; 2019, ch. 345, § 145; tives” for “judiciary committee of the house of 

2019, ch. 474, § 17; 2021, ch. 64, § 130. representatives” in (d). 

Amendments. Effective Dates. 


The 2021 amendment substituted “criminal Acts 2021, ch. 64, § 132. March 29, 2021. 


71-6-126. Elder abuse task force. [Effective until January 15, 2022.] 


(a) There is created the elder abuse task force. 
(b) The task force is to consist of the following members: 

(1) The executive director of the Tennessee commission on aging and 
disability or the executive director’s designee; 

(2) The commissioner of human services, or the commissioner’s designee 
with knowledge of the responsibilities of the adult protective service 
program; 

(3) The commissioner of health or the commissioner’s designee; 

(4) The commissioner of financial institutions or the commissioner’s 
designee; 

(5) The commissioner of commerce and insurance or the commissioner’s 
designee; 

(6) A district attorney general selected by the district attorneys general 
conference; 

(7) The director of the Tennessee bureau of investigation or the director’s 
designee; 

(8) A representative of the Tennessee Bankers Association; 

(9) A representative of the Tennessee Credit Union League; and 

(10) A representative of the Tennessee Health Care Association. 

(c)(1) The task force shall: 

(A) Assess the current status of elders and other vulnerable adults 
covered by the Tennessee Adult Protection Act related to financial exploi- 
tation, compiled in this part; 

(B) Examine the existing barriers, services, and resources addressing 
the needs of these elder persons and vulnerable adults; and 

(C) Develop recommendations to address problems associated with the 
financial exploitation of these elder persons and vulnerable adults. 

(2) The task force shall include an examination of the following in its 
assessment and recommendations: 

(A) A determination of the economic and human impact of financial 
exploitation of elder persons and vulnerable adults in Tennessee; 

(B) A review of the remedies to reduce the number of individuals 
suffering such abuse; 

(C) Legislative remedies for consideration in the 112th general assem- 
bly; and 

(D) Needed state policies or responses, including directions for the 
provision of clear and coordinated services and support to protect and 
assist such persons. 

(d) Members of the task force serve without compensation or reimburse- 
ment for any expenses incurred while participating in the business of the task 
force. 
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(e) The appointing authorities shall strive to be inclusive in selecting 
persons to serve on the task force to best reflect the racial, gender, geographic, 
urban and rural, and economic diversity of the state. 

(f) The executive director of the Tennessee commission on aging and 
disability shall call the first meeting of the task force, at which time the 
members shall elect a chair and vice chair. 

(g) The commission on aging and disability shall provide necessary admin- 
istrative support for the task force. The chair of the task force may call on 
appropriate state agencies for reasonable assistance relating to the work of the 


task force. 


(h) The task force shall hold public meetings and utilize technological 
means, such as webcasts, to gather feedback on the recommendations from the 
general public and from persons and families affected by poverty. 

(i) The task force shall submit its findings and recommendations to the 
governor and the general assembly in the form of a state plan to combat the 
abuse of elder persons and other vulnerable adults no later than January 15, 
2022, at which time the task force terminates and this section is repealed. 


History. 
Acts 2019, ch. 135, § 1; 2021, ch. 464, § 1. 


Amendments. 

The 2021 amendment rewrote the section, 
which read: “(a) For purposes of general over- 
sight, and specifically for purposes of § 13-26- 
107, the human resource agencies created pur- 
suant to this chapter are attached to the 
department of human services. Any reports 
required of human resource agencies by this 
chapter, or reports that may arise from activi- 
ties undertaken pursuant to the authority of 
this chapter, shall be filed with the commis- 
sioner of human services in addition to any 
other filing which may be required. 

“(b) (1) It is the legislative intent that the 
commissioner consider the financial needs of 


human resource agencies, particularly match- 
ing funds as envisioned by § 13-26-107, and to 
the extent deemed appropriate shall include 
such funds in the budget request of the depart- 
ment of human services submitted to the com- 
missioner of finance and administration pursu- 
ant to § 9-4-5108. 

“(2) The commissioner of human services 
shall provide planning assistance and oversight 
to these agencies to assure coordination and 
avoidance of duplication of activities among 
human service providers in each jurisdiction. 

“(3) Nothing in this section shall require any 
expenditure of funds unless such funds are 
lawfully appropriated by the general assembly.” 


Effective Dates. 
Acts 2021, ch. 464, § 2. May 18, 2021. 


CHAPTER 7 
TENNESSEE RARE DISEASE ADVISORY COUNCIL 


Section 

71-7-101. Tennessee rare disease advisory council. 

71-7-102. Members of rare disease advisory council — Meetings — Administrative attachment. 

71-7-103. Rare disease advisory council recommendations — Use of information — Input of 
advisory council. 


71-7-101. Tennessee rare disease advisory council. 


There is established the Tennessee rare disease advisory council, referred to 
in this chapter as the “advisory council”, to advise the TennCare prescription 
drug utilization review committee referred to in this chapter as the “DUR”, the 
TennCare pharmacy advisory committee referred to in this chapter as the 
“PAC”, and other public and private agencies in this state in providing services 
for persons diagnosed with rare diseases. 
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History. Effective Dates. 

Acts 2020, ch. 645, § 1. Acts 2020, ch. 645, § 3. July 1, 2020; pro- 
vided, that for the purpose of appointing mem- 
bers to the advisory council, the act took effect 
April 1, 2020. 


Compiler’s Notes. 

The Tennessee rare disease advisory council, 
created by this section, terminates June 30, 
2022. See §§ 4-29-112, 4-29-243. 


71-7-102. Members of rare disease advisory council — Meetings — 
Administrative attachment. 


(a) The advisory council is administratively attached to the bureau of 
TennCare, and is composed of eleven (11) members as follows: 

(1) The governor shall appoint: 

(A) One (1) representative from the bureau of TennCare; 

(B) Two (2) representatives from academic research institutions in this 
state that receive grant funding for rare disease research; 

(C) Two (2) physicians licensed and practicing in this state with 
experience in researching, diagnosing, or treating rare diseases; 

(D) One (1) geneticist licensed and practicing in this state; 

(E) One (1) registered nurse or advanced practice registered nurse with 
experience treating rare diseases who is licensed and practicing in this 
state; 

(F) One (1) resident of this state who is eighteen (18) years of age or 
older and who: 

(i) Has been diagnosed with a rare disease; or 
(ii) Is a caregiver for a person who has been diagnosed with a rare 
disease; and 

(G) One (1) representative of a rare disease patient organization 
operating in this state; and 
(2) The speaker of the senate and the speaker of the house of represen- 

tatives shall each appoint one (1) member to the advisory council. 

(b) In order to stagger the terms of the newly appointed advisory council 
members: 

(1) The persons appointed under subdivisions (a)(1)(A) and (B) serve 
initial terms of one (1) year, which expire on June 30, 2021; 

(2) The persons appointed under subdivisions (a)(1)(C)-(E) serve initial 
terms of two (2) years, which expire on June 30, 2022; and 

(3) The persons appointed under subdivisions (a)(1)(F), (a)(1)(G), and 
(a)(2) serve initial terms of three (3) years, which expire on June 30, 2023. 
(c)(1) Following the expiration of their initial terms, all appointed members 
of the advisory council serve terms of three (3) years. 

(2) Members of the advisory council shall serve until their successors have 
been appointed, with vacancies to be filled in the same manner as provided 
in the original appointments. 

(d) In making appointments to the advisory council, the appointing authori- 
ties shall strive to ensure that the advisory council is composed of persons who 
are diverse in professional or educational background, ethnicity, race, age, sex, 
geographic residency, heritage, perspective, and experience. 

(e) The advisory council members receive no compensation for their services 
on the advisory council. 
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(f)(1) The advisory council shall meet quarterly, and may meet more often as 
determined by a majority vote of the advisory council. A member may 
participate in an advisory council meeting by teleconference up to two (2) 
times each calendar year. 

(2) The governor shall call the initial meeting of the advisory council no 
later than October 1, 2020. 

(3) Members shall elect a chair, vice chair, and secretary whose duties are 
established by the council. 

(4) All meetings of the council are at the call of the chair. 

(5) The council is administratively attached to TennCare for the purpose 
of submitting meeting minutes compiled by the council secretary to the DUR 
and PAC. 


History. vided, that for the purpose of appointing mem- 
Acts 2020, ch. 645, § 1. “ bers to the advisory council, the act took effect 


Effective Dates. April 1, 2020. 
Acts 2020, ch. 645, § 3. July 1, 2020; pro- 


71-7-103. Rare disease advisory council recommendations — Use of 
information — Input of advisory council. 


(a)(1) The Tennessee rare disease advisory council shall advise the DUR, the 
PAC, and other state entities in their review of products or medications for 
the treatment of rare and orphan diseases, and drugs or biological products 
within the emerging fields of personalized medicine and non-inheritable 
gene editing therapeutics. 

(2)(A) All advisory council recommendations must be presented in writing 

to members of the PAC and DUR and explained to members of the PAC 

and DUR by representatives of the advisory council during their public 
meetings. 

(B) The advisory council has no authority on any matter relating to 
TennCare, nor may it require the DUR or PAC to follow its recommenda- 
tions. 

(b) The DUR and PAC shall consider information submitted to them by the 
advisory council on rare diseases and personalized medicine when making 
recommendations or determinations regarding: 

(1) Beneficiary access to drugs and biological products for rare diseases, 
as defined in the federal Orphan Drug Act of 1983 (21 U.S.C. §§ 360aa — 
360ff-1); 

(2) Drugs and biological products that are approved by the United States 
food and drug administration; and 

(3) The emerging fields of personalized medicine and non-inheritable 
gene-editing therapeutics. 

(c) The DUR and PAC shall seek the input of the advisory council on rare 
diseases and personalized medicine to address topics for consultation under 
this chapter, including, but not limited to: 

(1) Rare diseases; 

(2) The severity of rare diseases; \ 

(3) The unmet medical needs associated with rare diseases; 
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(4) The impact of particular coverage, cost-sharing, tiering, utilization 
management, prior authorization, medication therapy management, or 
other medicaid policies on access to rare disease therapies; 

(5) An assessment of the benefits and risks of therapies to treat rare 
diseases; 

(6) The impact of coverage, cost-sharing, tiering, utilization management, 
prior authorization, medication therapy management, or other medicaid 
policies on patients’ adherence to the treatment regimen prescribed or 
otherwise recommended by their physicians; 

(7) Whether beneficiaries who need treatment from or a consultation with 
a rare disease specialist have adequate access and, if not, what factors are 
causing the limited access; and 

(8) The demographics and the clinical description of patient populations. 
(d) Nothing in this chapter requires the advisory council, the DUR, or the 

PAC to consult with a person on any matter or requires those entities to meet 
with any specific expert or stakeholder. 


History. vided, that for the purpose of appointing mem- 
Acts 2020, ch. 645, § 1. bers to the advisory council, the act took effect 


Effective Dates. April 1, 2020. 
Acts 2020, ch. 645, § 3. July 1, 2020; pro- 
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